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Introduction 

statutory rape laws have been the subject of 

increased controversy over the last decade. Most of this 

controversy has been over the survival in some states 

of gender-based statutory rape laws which seek only to 

prevent sexual activity among young women and which punish 

only men -- whether they be minors or adults -- for 

sexual intercourse with young women. While much of this 

criticism is well-taken from the point of view of gender-

equality, a more fundamental criticism of existing statu

tory rape laws is that they fail to recognize the right of 

young people to sexuality, that such laws are in any case 

ineffective in preventing teenage sex. What is required 

is an alternative approach which recognizes the validity 

of teenage sexual expression and which adequately confronts 

the real problems that arise from it in a positive and 

healthy way. 

History and Scope of Statutory Rape Laws 

The traditional crime of statutory rape prohibits 

sexual intercourse between a man (of any age) and a woman 

under the age of consent (at whatever point. it is defined) 

who is not his wife. The law contained an irrebutible pre-

sumption that women below the age of consent are incapable 

of consentin9 to sex; actual consent on her part is 

irrelevant and does not constitute a defense on the part of 

the male defendant. Constitutionality of Statutory Rape: 

Michael v. Superior Court of Sonoma County, 17 Tulsa L.J. 350 (f~ll~ 

(htrtlli~Tv~) . 
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Statutory rape laws are "at least as ancient 

as the four-thousand-year-old Code of Hammurabi." Statutory 
762 

Rape Laws, 27 UCLA L. Rev. 757/(1980)(hereinafter UCLA). 

The first English statutory rape law was enacted in 1275 A.D. 

and made it a crime to have sex with a girl under twelve 

years old "neither by her own consent, nor without." Id. 

The age of consent was later lowered to ten years old. And 

it is this statute which courts have held to be part of the 

American common law. Id. 

Today, about 42 states have gender-neutral laws 

(i.e. those which prohibit sex between a minor and an adult 

regardless of the sex of the minor) , and many states allow 

sex between minor peers within a certain common age range. 

Tulsa at 350-1. For example, Alaska defines unlawful sexual 

intercourse with a person under a designated age as occuring 

when "the victim is less than 13 and the actor is 16 or 

older, or when the victim is less than 18 and is entrusted 

to the ca.re of the actor who is 18 or older, or when the 

victim is at least 13 but not yet 16 and the actor is 16 or 

older." Alaska Stat. Section$ll.41.410(a) (3), (a) (4) (A), (B), 

.440(a) (1) (Supp. 1981). Tulsa at 350. A few states, such 

as California, have retained gender-based statutory rape 

laws which make it a crime for a male of any age to have sex 

with a woman under 18. Cal Penal Code Ann. Section 261.5 

(West Supp. 1981). 
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Rationales for Statutory Rape Laws 

· i one of the most difficult aspects of discussing 

the statutory rape laws i~~~~istorical and current 

rationale(s) for their existence, on which there is little 

agreement, especially in regards to a gender-based statute. 

In Michael M. v. Sonoma County Superior Court, 

450 u.s. 464, Justice Renquist's majority opinion upheld 

the California statute against an equal protection chal~enge 

which attacked the prosecution of only men in a case involv-

ing a 17-year-old man and a 16-year-old woman. The opinion 

conceded that the actual historical reasons for the passage 

of the law by the California legislature was "elusive." Id., 

at 470. Nonetheless, it speculated that "individual leg-

islators may have voted for the statute for a variety of 

reasons, among them 1) "concern about preventing teenage 

pregnancies,"; 2) "protecting young females from physical 

injury,"; 3) "from loss of 'chastity'"; or 4) for the 

promotion of "various religious and moral attitudes toward 

premarital sex." 

The State's current argument, it noted, was that 

the legislature had desired to "prevent illegitimate teenage 

pregnancies." Finding the latter to be the central jus-

tification for the statute, Renquist held that 

We are satisfied not only that the pre
vention of illegitimate pregnancy is at 
least one of the "purpoa~s" of the statute, 
but also that the State has a strong 
interest in preventing such pregnancy. 
At the risk of stating the obvious, teenage 
pregnancies, which have increased dramatically 
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over the last two decades, have 
significant social, medical and 
economic consequences for both the 
mother and her child, and the State. 
Id., at 470. 

Referring to studies indicating that "[i)n 1976 

approximately one million 15-to-19-year-olds became 

pregnant ••• Two-thirds of the pregnancies ••• illegitimate ••• " 

and that such rates for teenagers "increased 75% for 14-to-

17-years-olds between 1961-74 and 33% for 18-to-19-years-olds," 

at 470, Renquist pointed out that the maternal death rate 

is much higher for teenagers than for older women, at 471, 

that teenage women with children "drop out of school and 

face a bleak economic future," at 471, and argued that the 

State suffers in that "half of all teenage pregnancies end 

in abortion," and that non-terminated pregnancies make 

the offspring "likely candidates to become wards of the 

State." ~., at 471. Renquist also noted that the statute 

could be upheld "[e]ven if the preservation of female chastity 

ware one of the motives." Id., n. 7 at 472. 

In addressing the equal protection claim directly, 

the opinion found that "the statute does not rest on the 

assumption that males are generally the aggressors" in sexual 

encounters with women, Id., at 475, and that the gender

distinction in the statute was based on the need to "'equalize' 

the deterrents on the sexes" regarding sex. Since young women 
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already are deterred from sex by the risk of pregnancy, it 

is not unfair or discriminatory to put the risk of pros

ecution on men alone, at 473, including those who might 

be the same age, or even younger, than their female partners 

since "young men are as capable as older men of inflicting 

the harm sought to be prevented." Id., at 475. 

The Michael M. dissents did not oppose statutory 

rape laws as such; they objected only to the gender-based 

approach of the California statute. Justice Stevens argued 

that a statutory rape law was justified by "societal interests 

in reducing the incidence of venereal disease and teenage 

pregnancy." Id., at 497. 

Justice Brennan, joined by Justices White and 

Marshall, also argued for a gender-neutral statute. He 

found, however, that "[u]ntil very recently, no California 

court or commentator had suggested that the purpose of 

California's statutory rape law was to protect young women 

from the risk of pregnancy." Id., at 494. Rather, argued 

Brennan, "the law was initially enacted on the premise that 

young women, in contrast to young men, were to be deemed 

legally incapable of consenting to an act of sexual inter·

course." Id., at 494. 

As proof, Brennan q cc-\-d the case of People v. 

Verdegreen, 106 Cal. 211, 214-15, 39 P. 607, 608-609 (1895) 

to demonstrate that the actual reasoning of the California 
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courts in viewing the statutory rape law was 

the protection of society by protecting 
from violation the virtue of young and 
unsophisticated girls •••• It is the in
sidious approach and vile tampering with 
their persons that primarily undermines 
the virtue of young girls, and eventually 
destroys it; and the prevention of this, 
as much as the principal act, must undoubtedly 
have been the intent of the legislature. 

Brennan also quoted from the more recent case of 

People v. Hernandez, 61 Cal. 2d 531, 393 P.2d 674 (1964), 

which stated that the minor female 

is presumed too innocent and naive to 
understand the implications and nature of 
her act •••• The law's concern with her 
capacity or lack thereof to so understand 
is explained in part by a popular conception 
of the social, moral and personal values 
which are preserved by the abstinence from 
sexual indulgence on the part of a young 
woman. An unwise disposition of her sexual 
favor is deecla to do harm both to herself 
and the social mores by which the community·' s 
conduct patterns are established. Hence the 
law of statutory rape intervenes in an effort 
to avoid such a disposition. 

The historical evidence appears to support Brennan's 

view that the preve,ntion of pregnancy has not traditionally 

been the reason for statutory rape laws. One law review 

article points out that "[h]istorically, 'statutory rape' 

laws were founded on the idea that women were intellectually 

inferior to men and in need of special paternalistic pro-

tection and moral guidance." Gender-Based Statutory Rape 

Laws: Michael M. v. Superior court of Sonoma County, 
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761 
3 Det. C.L. Rev. 759/(1982). 

At the root of the historical existence of stat-

utory rape laws was that a young woman's chastity was 

regarded as a property in a scheme in which "[c]haste 

young maidens were bought and sold in marriage, and a man 

who deprived a girl of her chastity was also depriving her 

father of a bride price." Even when the bride price was no 

longer an issue, "[t]he valuation of female chastity and the 

image of a virgin bride have been linked to the persistent 

pattern of female subordination within a patriarchal family." 

UCLA, supra, at 767. 

Interestingly, it has been pointed out that "in 

several states the 'prior unchastity of the victim' is a de-

fense to statutory rape," Id •. , at 768, a fact which does not 

make sense if the purpose of such laws is primarily the pre-

vention of teenage pregnancy. Thus, seen in this light, 

the historical basis, and perhaps an important contemporary 

reason, for at least gender-based statutory rape laws was and 

is the continued oppression of women. 

Yet another reason identified for statutory rape 

laws is the prevention of sexual exploitation of young people 

by older people based on the belief that older men 

take advantage of minor women. Id., at 773. This is perhaps 

one of the most deeply felt concerns of those who support 

the traditional statutory rape law, even if it was not central 
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to the thinking of those who originally devised the laws. 

Criticism of Gender-Based Statutory Rape Laws 

There is a great deal of criticism of the Michael 

M. court's upholding of gender-based statutory rape laws. 

The court was wrong to uphold the California statute, many 

have argued, because the law perpetuates the sexist stereotype 

that while young men are fully capable, and indeed even ex

pected to experiment sexually with peers or adults, young 

women are to abstain completely from sex and be deemed in-

capable of meaningful consent, with at least adults. 

Justice Brennan's dissent, for example, concluded 

that even if preventing pregnancy were the justification 

for gender-based statutes, "California still has the burden 

of proving that there are fewer teenage pregnancies under 

its gender-based statutory rape law than there would be if 

the law were gender neutral." Michael M. , supra, at 491. 

"Common sense," argued Brennan, "suggests that a gender-

neutral statutory rape law is potentially a greater de

terrent of sexual activity thatn a gender-based law." Id., 

at 493-4. Only in a passing footnote did Brennan suggest 

that "it is not settled that a State may rely on a pregnancy-

prevention justification to make consensual sexual intercourse 

among minors a criminal act." Id., n. 5 at 491. -
Justice Steven's dissent argued that both young 
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young men and women should be punished for sexual intercourse 

since 

the fact that a female confronts a 
greater risk of harm than a male is 
reason for applying the prohibition to 
her -- not a reason for granting her a 
license to use her own judgment on 
whether or not to assume the risk. 

Id., at 499. 

Law review articles echoed the assumption that 

young people of both sexes are incapable of consenting to 

sexual activity with at least~ partners, i.e. with 

adults. One article argued that "[s]:tatutory rape pro-

visions should be drafted in a gender-neutral manner with 

the express purpose of protecting children of both sexes 

from sexual abuse and exploitation." Tulsa, supra, at 373. 

Another writer expressed the view that 

••• it is obvious that any law which 
attempts to decrease teenage pregnancy, 
must be a deterrent to both females 
and males. The jurisdictions which 
contain gender-based "statutory rape" 
laws should, therefore, adopt gender
neutral statutes. Detroit, supra, at 777. 

An Alternative Approach 

From the discussion a~ove, it is apparent that there 

are many bases, historical and contemporary, for the exis-

tence of statutory rape laws, whether they be gender or non-

gender based, or whether they punish consensual sex between 

peers or only sex between a minor of a particular age and an adult. 
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Several of the justifications for statutory 

rape laws are clearly without merit. The argument that 

young women of teenage are incapable of consenting to sex, 

as opposed to young men, is groundless sexist assumption. 

Nor is anything valid about insisting that a young woman 

(or man) maintain chastity in order to strengthen pa.triarchal 

control of the religious convictions of others. 

On the other hand, ther are other concerns about 

th'e consequences of sex among young people that are not 

completely baseless. As the figures indicate, teenage preg

nancy, much of it unwanted (by the mother) is quite highr 

and if the Renquist figures are accurate, a high price is 

often paid for such pregnancy in terms of maternal death 

rate, school leaving, etc. V.D. is also a genuine problem 

for the entire sexually active population. It is not clear 

that physical injury is a real issue, at least among teen

agers. 

In addition, there is the valid concern that 

minors, particularly young women, will be exploited sex

ually by older people, particularly men. This problem 

exists even among peer~given the socialization of male 

aggressiveness and female subordination (evident in the facts 

of Michael M.) which is still quite persistent, although 

not universal or complete. 
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However, even if one recognizes the validity 

of these concerns, there are at least two reasons why 

statutory rape laws are not an appropriate response. 

Firstly, these laws, as applied ~o teenagers 

at least, unfairly impinge on the rights of minors to 

exercise their own sexuality. This is clearest and most 

objectionable in situations where the laws prohibit even 

sexual intercourse between peers despite the fact that 

particularly in the last two decades such sexual activity 

has become the norm for perhaps the majority of young 

people. To prohibit such sexuality is a gross invasion on 

a legitimate and vital part of growing, learning and feeling 

that is, or at least should be, a positive part of being 

a teenager. Moreover, the ban on sexuality for young 

women, an in many cases young men, reinforces a feeling 

of shame and unhea1thy inhibition about sex which many, if 

not most people, carry with them for the rest of their 

lives and which itself causes great unhappiness and which 

is very difficult to overcome. 
consensual 

Restrictions on/sex between teenage minors and 

adults is also an unwarranted invasion of teenage rights 

to sexuality and privacy. Clearly there are serious dangers 

of sexual exploitation of young women by adult men. But 

it is not out of the question in today's world that teenage 

women or men and adult women and men will form meaningful 



12. 

or at the very least, genuinely consensual relationships 

involving sex. A flat ban on such interaction presumes 

that minors can never give meaningful consent to them, 

again presuming that teenagers are incapable of deciding 

the question for themselves. 

On a legal plane, the Supreme Court has recognized 

at least some rights of young people to have access to both 

birth control, Carey v. Population Services International, 

431 u.s. 678 (1977), and abortion, Planned Parenthood v. 

Danforth, 428 u.s. 52 (1976) despite the wishes of parents. 

It is inconsistant to hold that teenagers should at the 

same time be denied the right to decide for themselves 

about how and with whom they will express their sexuality. 

In addition to denying or at least limiting a 

teenagers right to sexuality, the premise of statutory 

rape laws of any kind (as they affect adolescents) , contri

butes to the general denial of rights to young people in 

all areas by helping to legitimize the idea that they are 

not capable of making important decisions affecting their 

lives. 

The other reason to reject statutory rape laws, 

even for those who do not concede a right of teenagers to 

sexuality, is that these laws are fundamentally ineffective 

in addressing the problems they are meant to solve, as 

admitted by the Renquist decision itself. Teenage preg-
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nancy and the resulting negative consequences discussed 

above is rampant. One writer points out that the laws 

don't deter the 52% of all adolescents who have had sex 

by the age of 19, Comment, Gender-Based Statutory Rape 

Legislation and the Equal Protection Clause: Michael M. v. 

Superior Court of Sonoma Count~, 19 Am. Crim. L. Rev. 99, 111-2 

(1981), a figure which is undoubtedly much higher in urban 

areas. Nor is there evidence that v.o. rates have been 

affected for the same reason. Sexual exploitation of 

young women by their male peers is not affected. The only 

arguable effect of these laws is on sexual activity between 

adult men and minor women; yet such interaction does exist, 

presumably in more than in random cases. The inescapable 

fact is that young people ~ intensely sexual~ it is only 

normal, especially in the wake of the revolution in sexual 

mores which came in the wake ofthe 1960s, that young people 

will express their sexuality in many different ways and 

with all kinds of other people. Statutory rape laws, or 

for that matter any other program, cannot change that reality. 

None of this means, however, that there are no 

solutions to the legitimate concerns about the consequences 

of sexuality of young people. An effective and non-oppressive 

approach to preventing unwanted teenage pregnancy would 

focus on the complete, free, on-demand access of young 
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people, particularly women, to birth control, abortion, and 

sex education. Young women who decided to give birth could 

be freed from having to leave school or otherwise change 

their plans for the future by the provision of complete, 
support 

free childcare, as wall as the financial/to care for their 

children and themselves. V.D. could be contained in large 

part by the same kind of education and birth control used 

to prevent unwanted pregnancy. 

Exploitation of young people, particularly women, 

by their male peers and older adults is a more complicated 

problem. Fundamentally, this is not a problem confined to 

sexual relationsi rather it is a central and deep-rooted 

part of the oppression of young people and women in all 

aspects of society. The problem also intersects with 

racial and class oppression as it is Third World, poor and 

working class young women who are the least powerful and 

therefore most succeptible to exploitation of all kinds. 

A genuine solution, therefore, must aim at attacking these 

forms of oppression in society as a whole. This would 

include an all-out affirmative action program in education, 

hiring, etc., in order to free women and Third World people 

from the dependency they often face on males, particularly 

white ones with power; a pervasive educatio~al program to 

coun+er sexual and racial stereotypes, and racism and sexism 



" 

15. 

generally; the creation of economic independence for 

women and Third ~..-rorld people through equal, guaranteed pay; 

and the reproductive freedom discussed above. 

Of particular importance in combatting sexual 

exploitation would be the serious enforcement of rape 

laws, to ensure that women of all ages, but particularly 

young women, are free from any kind of actual coercion, or 

threat of coercion. Had this been the case in the Michael 

~ situation, the man involved would have been prosecuted 

for rape, since the facts reveal that there was nothing 

consensual in that interaction, which was the result of a 

serious physical assault on the young woman. Id., at 485. 

Another safeguard against sexual exploitation of 

young people of both sexes would be the winning of economic 

and physical independence from parental coercion to have, 

or not to have sex. This would involve decent jobs or 

stipends while in school, independent living arrangements, 

etc. 

The approach outlined briefly above is in sharp 

contrast to that proposed by Renquist and others who te 

regard the negative consequences of young women's sexuality 

as if it were natural and inevitable -- and perhaps even 

well-deserved rather than the product of choices about 

how to view such sexuality and how to organize resources 

and human relationship in society. In fact, an attempt to 
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implement the above direction has been virulently opposed 

by Renquist and his New Right allies. It is this opposition 
in large part 

which is responsible/for the negative consequences of teen-

age sexuality which these forces are so quick to point out. 

It may be objected that the above proposed 

changes are not likely, or perhaps even possible, in the 

existing capitalist social structure since they threaten 

the existing relations of power in a fundamental way. That 

objection may well be accurate. If it is, however, true that 

this society as organized cannot eliminate the oppression 

of women, Third World people and the poor, or recognize the 

right of young people to sexuality, then a true solution must 

address how far and in what ways society as a whole must 

be changed. 

If, however, such an approach were implemented, 

it might be possible to formulate a general right to sex

uality for all young people which goes something like this: 

1. For young children below the age of adolescence, 

(e.g. before 13 years), the expression of what limited 

sexual activity would exist should be limited to those within 
peer 

a 1 or perhaps 2 year/range. This age-limit would prevent 

overreaching-of young children by older children or adults. 

2. For teenagers (e.g. 13 years on), there 

should be complete freedom of sexuality with peers and all 

others (perhaps barring to a certain age such relationships 
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with those in a parental or guardian-type relationship 

with them because of the potential for abuse). 

These are only tentative proposals, however. 

Conclusion 

While this approach is not free from problems , 

I believe it would offer far greater freedom, as well as 

protection against legitimately feared problems, than that 

proposed by either the court in Michael M., or those 

dissenters and critics who seek only to make sanctions 

apply equally to both sexes. 


