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Introduction 

American war crimes and atrocities in Vietnam* can 

be characterized in three fundamentally different ways. The 

first is to deny that such conduct occurred on the part of 

u.s. forces, a position not put forward by even the most 

ardent of the 11 respectable" supporters of, and apologists for, 

the War such as Nixon and Westmoreland. The second position 

is likely held by the latter two and perpetuated by most of 

the mainstream institutions and media on the Tenth Anniversary 

of the Vietnamese victory: that while "some" war crimes or 

atrocities did occur (e.g. Hy J_,ai), they were "isolated incidents" 

which were contrary to superior policy and orders; focus is 

instead placed on alleged North Vietnamese treatment of u.s. 

POWs. 

The third position, argued for in this paper, is 

that the entire conduct of the u.s. armed forces in Vietnam 

constituted, under international and moral law, both a crime 

against peace and war crimes. u.s. intervention was a crime 

against peace under the Nuremberg Principles because it consisted 

of an unprovoked aggression against another country.** The 

entire military conduct of the War was a war crime because, as 

this paper attempts to demonstrate, it was the official and 

*Althoug1ll:h~ War involved all of Indochina (Vietnam, 
Cambodia and Laos), this examination is limited to the War in Vietnam. 
**The crime against peace is generally outside the scope of this 
paper, but is assumed for purposes of discussion. 
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unofficial eo!~~X of the United States to wage a massive, 

indiscriminate and (complaints of "not letting us win" 

notwithstanding) virtually unrestrained war against the 

Vietnamese population in both North and South with the purpose 

of destroying and/or terrorizing the popular base of support 

for the Vietnamese revolution; of necessity such a war could 

recognize no "front lines" or "secure areas" as far as the 

United States was concerned. Faced with such implacable 

resistance, the u.s. war effort was characterized by an effort 

to "employ .•• sheer physical might ••• to compensate for and 

transcend its unavoidable political weakness in .... Vietnam." 1 

As a commentator put it during the War, 

[i]t is the nature of the Vietnam war 
itself which makes what we are doing 
there inevitable. We are not fighting 
an army. We are not even fighting a 
group of partisans ••• We are fighting an 
entire people. And sinceeveryone in the 
countryside of Vietnam is to a lesser or 
greater degree our potential enemy, it is 
perfectly logical to kill everyone in sight.[2] 

The way in which this policy was carried out, the 

particular dynamics which made its execution possible, the 

ways in which it violated international law and the value of 

such law are the subjects of this paper. 
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I. !:£!:..~<:.~.E.le.s of~.£.!.:!-5!~.~-!.~t~rnc:-ti.~n~~.L~~ 

A. Cr~~~ A~ainst Peace 

Principle VI of the Principles of Nuremberg3 includes 

in its definition of crimes against peace the "[p]lanning, 

preparation, initiation or waging of a war of aggression or 

a war in violation of international treaties, agreements or 

assurances." Leaving aside the conduct of u.s. intervention 

in Vietnam, thtl! very aims motivation of such an intervention 

violated this principle. The u.s. backed French colonialism 

in Vietnam from 1945-1954. Despite the claims of the u.s. 

government that it acted to defend "South" Vietnam against 

attack from "North" Vietnam, it and its client state in the 

South refused to abide by the "Final Declaration of the Geneva 

Conference" of 1954 which prohibited the "introduction into 

Viet Nam of foreign troops and military personnel as well as 

all kinds of arms and munitions" and which provided for 

temporary division of Vietnam into North and South followed 

by general elections in July 1956 under intern•tional supervision. 

"to establish a permanent government for~ Vietnam." 4 From 

this point on, the United States provided increasing support 

for the corrupt and brutal Southern regime which broadened into 

massive direct military intervention following the deliberately 

provoked, if not entirely fabricate~incident at the Tonkin Gulf 

in 1964. 5 
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B. War Crimes 

The indiscriminate ground and air War and all that 

was included in or flowed from it, violated virtually all of 

the international rules of war, including Hague Convention No. 

IV of 18 Oct. 19076 (providing protection for POWs, limits on 

the use of certain weapons and/or tactics and the protection 

of civilians); Hague Convention No. IX of 18 Oct. 19817 

(~aying out rules for bombardment of "undefended ports, towns, 

villages, dwellings or buildings"); The Geneva Conventions 
and 

of 19298 (providing protection to POWS and the wounded);/ the 

Geneva Conventions of 19499 (providing protection to civilians, 

POWs and the wounded). Under Article VI, clause 2 of the 

u.s. Constitution, such treaties are part of the "supreme 

Law of the Land," with force equal to other Congressional 

legislation. 

In addition, American policy also violated the 

Principles of Nuremberg (formulated in 1950), which provide 

for punishment of perpetrators of enumerated crimes of war 

including, but not limited to, 

murder, ill-treatment.~·, ~ivilian 
population ••• murder or ill-treatment 
of prisoners of war ••• killing of hostages, 
plunder of public or private property, wanton 
destruction of cities, towns, or villages, or 
devestation not justified by military necessity[lO] .•. 
[and] [m]urder, extermination ••• deportation and 
other inhuman acts done against any civilian 
population, or persecutions on political, racial ••. 
qrounds, when such acts are done or such 
persecutions are carried out in execution of or 
in connexion with any crime against peace or any 
war crime. [11] 
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Moreover, the u.s. is, like all nations, bound to 

the "unwritten or customary law of war," 12 as expressed both 

in "Anglo-American common law,"l3 and by "an international 

treaty governing the conduct of wa:r::," such as the U.N. 

Convention Against Genocide14 , whether or not the country 

has formally become a party to it. 15 Much of this law is 

restated by the u.s. itself in its manual for warfare.l6*/** 

In addition to these general principles, there are 

several specific issues regarding U.S. war crimes in Vietnam 

that should be noted: 

1. :E_he. AEElJc.at~.oE.._to ~~~s_!ared War. 
17 The Army's Law of Land Warfare Manual expressly 

recognizes that 

[t]he customary law of war applies to all 
cases of declared war or any other armed 
conflict which may arise between the United 
States and other nations, even if the 
state of war is not recognized by one of them [18]. 

Thus, the Vietnam War, though undeclared, was fully covered by 

the rules of war. 

2. Applicability to Irregular or Disguised 
Guerrilla Forces. 

Although the Geneva Convention R~lative to the 

Treatment of Prisioners of War19 requires full protection only 

.*Details. o{' h-ow e·a~ch area'DrtY:s. poi.fcy' violat1itil-~1aws
are not discussed here because a quick perusal of their texts 
when compared with the practices herein discussed makes the 
nature of the violations blatantly obvious. 
**The war a.lso violated Art. I, sec. 8 of the u.s. Constitution 
which vests in Congress the power to declare war; this provision, 
however, does not related directly to war crimes. 
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for resistance movements meeting certain requirements 
[20] 

regarding organization and uniform,/the Convention also 

declares that the full terms of the treaty will apply to those 

about whom any doubt has arisen as to their status as members of 

the groups listed. 21 M.oreover, even if it is argued that some 

members or supporters of the National Liberation Front in 

southern Vietnam fell outside the definition provided, it 

has been held that even such irregular guerrillas are protected 

from "[r]eprisal by summary execution of the helpless, .. and 

that 

[a] status of being a sympathizer, 
collaborator or Viet Cong proper is not 
such provocation as would mitigate a 
summary execution down the scale of unlawful 
homicide to manslaughter[22]. 

It has also been held that "[e]nemy prisoners are not subject 

to summary execution by their captors. Military law has long 

held that the killing of an unresisting prisoner is murder."23 

Therefore, acts such as the murder of Vietnamese not actual!y 

engaged in combat at the moment of their deaths, even where 

they were in fact members or supporters of the NLF, were 

1 under the law. 

3. u.s. Responsibility for Acts by Army of the 
Republic of Vietnam (ARVN) and other "Allied" 

Though the u.s. continually claimed during the War 

that it had no control over, or responsibi;L,ity for, the actions 

of its notoriously brutal ARVN, Republic of Korea (ROK) Marine 

and other allies, international law holds otherwise. Principle 
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VII of the Principles of Nuremberg makes illegal "complicity" 

in a war crime. In addition, the Genevacivilians Convention 

requires that when a power to which prisoners of war have been 

transferred 

fails to carry out the provisions of the 
Convention in any important respect, the 
Power by whom the prisoners of war were 
transferred shall ••• take effective measures 
to correct the situation or shall request the 
return of the prisoners of war.[24]. 

4. Th~_pefen~Mili ta:s[Ji~ssi_'t;:.,X/ 

Common to war crimes committed by both Germany 

during World War II and the United States in Vietnam is the 

argument by apologists that the nature of the war required 

the employment of ruthless policies, including those against 

civilians. As General Alfred Jodl said during his 1946 

trial at Nuremberg, 

In a war such as this ••• in which partisans 
used every, yes, every means of violence 
which seemed expedient, harsh measures, 
even though they may appear questionable 
from the standpoint of International I.aw, are 
not a moral crime. [25]. 

which 
Similar arguments 11were made by some defenders of 

US milita~y policy in Vietnam have echoed rationale 

The Army's manual, however, explains that "[m]Hlitary necessity 

has been generally rejected as a defense for acts forbidden 

by the customary and conventional laws of war ••• n26 

5. The Defense o~~ Followin~ .ord~.!?)' 

Principle IV of the Principles of Nuremberg states 

that 
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[t]he fact that a person acted pursuant 
to order of his Government or of a 
superior does not relieve him from 
responsibility under international law, 
provided a moral choice was in fact 
possible for him. 

The Army manual explains that 

[t]he .fact that the law of war has been 
violated pursuant to an order of a 
superior authority, whether military or 
civil, does not deprive the act in 
question of its character of a war 
crime, not does it constitute a defense 
in the trial of the accused individual, 
unless he did not know and could not reasonably 
have been expected to know that the act 
ordered was unlawful •••• it must be borne in 
mind that members of the armed forces are 
bound to obey only la.wful orders. [ 27] • 

Thus, the fact that members of the American military 

received orders to commit war crimes does not excuse them 

from legal liability. 

6. Res;e,o,n.sibili tx fo"F. the ~ts of Subordinates. 

The responsibility of commanders for acts of 

subordinates is made clear in the case of AEElication of 

Yamashita,28 in which the Court upheld a death sentence for 

the commanding officer of Japanese forces occupying the 

Philippines during World War II where he 

unlawfully disregarded and failed to 
discharge his duty as commander to control 
the operations of members of his command, 
permitting them to commit brutal atrocities 
and other high crimes ••• 

The same principle was applied to General Jodl at Nuremberg. 29 

The Army manual also makes clear that military 
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commanders are responsible for acts of subordinates 

or other persons subject to their 
control ••• when the acts in question 
have been committed in pursuance of an order 

the commander concerned. The commander 
is also responsible if he has actual 
knowledge, or should have knowledge ••. 
that troops or other persons subject to his 
control are about to commit orlhave committed 
a war crime and he fails to take the 
necessary and reasonable steps to insure 
compliance with the law of war or to 
punish vimlators thereof. [30]. 

7. Liabili9l: of c.iv.~.l.~an ~a9-~~· 

Nuremberg Principle III states that 

The fact that a person who committed an 
act which constitutes a crime under 
international law acted as Head 
of State or responsible Government 
officials does not relieve him from 
responsibility under international law. 

Moreover, under Principle VI, anyone who commits 

crimes against peace such as "[p]lanning, preparation, 

initiation or waging of a. war of aggression or a war in 

violation of international treaties, agreements or assurances," 

or who participates "in a common plan or conspiracy for the 

accomplishment 11 of such acts is liable for crimes against peace. 

In addition, "complicity in the commission of a crime against 

humanity as set forth in Principle VI is a crime under 

international law."31 

8. Li~bilit~-~f War Manufacturers. 

War manufacturers are liable to prosecution for 

their role in making possible war crimes under Nuremberg 

Principles VI and VII, discussed under point 7, ~r~ .• 
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II. u.s. Policies in Vietnam ConstitUting Atrocities 
and War s 

A. 'tl:!..~ .&L_War Aga~nsL~orth Vietnam 

The air war against the North began with Operation 

Flaming Dart I in early 1965, and was quickly followed by 

Flaming Dart II which began on February 11, 1965. Massive 

bombing,however, commenced with Operation Rolling Thunder, 

which began on March 2nd and was, in theory, limited to raids 

on military 1.:argets and bridges. Under the "personal 

direction of President Johnson, Rolling Thunder was at 

first limited to targets between the 17th and 19th 

parallels in North Vietnam and was in the beginning not 

conducted against "[i]ndustrial sites, major factor~es, and 

other targets near populated areas. By .April 1966, however, 

giant B-52 strategic bombers made their first appearance 

over North Vietnam, and beginning in ... Tuly the pace of bombing 

and the scope of targets grew to include rail lines near 

Hanoi. By the end of 1966, over 106,000 sorties were flown and 

165,000 tons of bombs were dropped in the North,32 

In early 1967, LBJ escalated the bombing and 

ordered missions against targets closer to major metropolitan 

areas in the North, with the increased risk of civilian cas-

ualties as a result. In July the list of targets was again 

widened by Johnson.33 During this period of 1966-67, civilian 

casualties in the North as a result of the air war went from 

2200 per month in 1966 to 2800 per month in early 1967, by which 
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time total civilian casualties reached approximately 

19,000-20,000.34 

In an attempt to defuse.domestic opposition to the 
to bomb1ng 

War, LBJ ordered a halt/in the North on March 31, 1968, 

except in the area immediately above the Demilitarized Zone(DMZ) 

where, he claimed, "the continuing enemy buildup directly 

threatens allied forward positions."35 

By the time of the halt, the Air Force had flown 

more than 304,000 officially acknowledged sorties against the 

North as well as another 2380 B-52 raids not counted in 

Rolling Thunder. An unofficial estimate, however, found that 

almost 100,000 B-52 raids alone had been flown against the 

North, each of which dropped seven tons of bombs. This study 

concluded that the actual number of bombs dropped during 

Rolling Thunder was in reality at least twice the Pentagon's 

estimate of 600,000 tons.36 

One journalist travelling i.n the North found that 

the raids had succeeded in destroying not only military 

targets, but also "[w]hatever the French had built i.n eighty 

years of occupation, and whatever the North had achieved in 

fifteen years of independence." He found five major cities 

south of Hanoi had been levele.l,.ed by the bombing, including 

Phu Ly, Ninh Binh, Thanh Hoa, Vinh and Ha Tinh, and that, 

in addition, the third largest city in the North, Nam Dinh, 

was lars1ely destroyed. Another eighteen smaller towns were also 
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in ruins. Generally, he found that 

[a]cross the whole landscope ••• not a 
single habitable brick edifice could be 
seen: the schools, hospitals, and 
administrative buildings •.• were 
like the factories, just so many heaps of 
rubble. 

Of the major cities listed above, only Vinh had contained 

"obvious military targets consisting of a central rail 

terminal and airports." Civilian casualties of the bombing in 

that city included 170 people in the red cross-marked hospital 

and 750 students who were killed in a secondary school during 

the first raid of March 1965. 37 Despite official limitations 

on targets, a Capt. Randy Floyd, a Marine A6-A pilot in the 

1st Marine Air Wing who participated in Rolling Thunder, 

reported that "[v]irtually all of NbDth Vietnam was a free 

drop zone. [t]here were no targets forbidden to us in our 

target areas .•• " 38 

The bombing of the North resumed in 1970 on orders 

of President Richard M. Nixon. u.s. planes in groups of 

250 launched approximately 200 strikes in 1971 and during 

the month of December an additional one thousand sorties 

were carried out over a five-day period during which pilots 

were unable to see the ground due to bad weather, presumably 

adding to deliberately-inflicted civilian casualties.39 

Then in early ~!lay 1972, Nixon ordered the port of 

Haiphong to be mined and on April 15-16th launched B-52 raids on 

the North for the first time since 1967 including Hanoi and 
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Haiphong among the targets under the code name Freedom 

Porch Bravo. These renewed raids caused "extensive damage 

and loss of life for the people of North Vietnam." 40 

Despite offical denials during this period, the u.s. also 

bombed the dykes in the Red River Del~a in the North, where 

for thousands of years peasant farmers made the land habitable 

through "an enormous system of dykes" that spanned nearly 

2000 miles. 41 

When peace talks broke down near the end of 1972, 

Nixon ordered "the greatest air attacks of the war against 

Hanoi and Haiphong" on December 17th. From the 18th-30th, over 

35,000 tons of bombs were dropped by 200 B-52s on the two major 

urban centers of the North. The bombing "literally engulfed 

rectangular areas, one mile long and one-half mile wide." 

The military consciously 

expected the population centers as well as 
military targets would be wiped out, and 
in most ca.ses the target areas emerged as 
heaping mounds of rubble. 

The result was that at least 2,000 civilians were killed in 

Hanoi, where "[e]ntire neighborhoods were obliterated, 

transportation facilities completely destroyed, and important 

hospitals devastated," including Hanoi's most modern medical 

institution of 900 beds, Bach ~1.ai Hospital, which was "left in 

ruins ... Nixon explained to one columnist that he had ordered 

the destruction of civilian targets in order to prove to the 

Russians, Chinese and North Vietnamese governments that 

"they were dealing with a dmadman" and should settle the War 
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on his terms. 42 

Civilian casualties in the air war against the 

North were multiplied by the use of cluster bombs, whose 

effects were described by Captain Floyd: 

Cluster bomb units are primarily an 
anti-personnel weapon ••• a couple of 
hundred little bomblets spew out ••• when 
they hit and explode-; they come apart in 
tiny jagged fragments that when they 
enter the body, it darts raround, tearing 
up the inside of a person, or tearing what
ever it enters. [43]. 

Napalm and other flammible explosives were also widely 

used. 44 

In all, the eight year air war against the North 

resulted in 350,000 sorties 45 which dropped a million tons of 

ordnance, 46 some three times the tonnage dropped in all of 

World War II. 47 * An unknown number of North Vietnamese were 

killed or maimed. lery was used against the North 

when practical, as described by Lance Corporal Kenneth Campbell, 

of the 1st Marine Division; in August 1968, some two miles 

south of the DMZ, he 

noticed two villages [in North Vietnam] •.• 
I observed people working in the fields •••• 
I noticed no military action going on 
there. We had received no fire •••• I asked .•• 
[my lieutenant] if I could fire on it. And 
he said, 'Sure, you ahead,' I called in that 
artillery for several hours. I destroyed 
most of the houses •••• About twenty or thirty 
people dropped to the ground •••. The next day •.. 
I started calling artillery [on a second village] 
.••• Again this was cleared from battalion 

*By- the e-nd of the war~ sorneSmillio-n·l.ons-h.'adbeen, dropped on 
all of Vietnam by the u.s., four times that used in W.W. II [48]. 
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through regiment through division ..• 
there is no way that they could have not 
known these were villages, but they 
gave the okay anyway •••• I would estimate 
the casualties may be twenty or thirty. [49] 

B. War in the South 

From the beginning, u.s. strategy in the South 

was to separate the NI~F from its broad support among the 

civilian population, to'pacify~the area in one way or another. 

In theory, the rural population would be "relocated" to 

"strategic hamlets" -- by force if necessary -- within the 

control of u.s. or Saigon regime forces. This goal of removal 

was articulated by the U.S. official in charge of "Relocation," 

Robert Komer, ,.,rho in early 1967 called for the need to 

"step up refugee programs deliberately aimed at depriving the 

VC of a recruiting base," in an effort to deprive the NLF of 

what the Combined Campaign Plan 1967 called its "greatest 

asset," "the people." 50 The provinces from which civilians had 

been removed would then be declared free-fire or free-drop 

zones, in which the u.s. would unleash its massive air and 

land based power to wipe out anyone left in those areas, 

who, by definition, could only be the "enemy." In reality, 

however, there was no such separation possible between civilians 

and combatants due to the guerrilla nature of the Vl7ar; 

American firepower was unleashed indiscriminately against all 

Vietnamese in a variety of forms. 

1. Historical Over~iew of u.s. Military Action 
,,_.._,,.~ .. ,,..,_,.,..,,.....,,,,.,""''"'"""....,."-"""'•·-W'-.._."',._""~-·---·"'"'"""'"'""'-'-

The direct u.s. military role in the South on a 
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massive scale began simultaneously with the air war against 

the North. Bombing in South Vietnam began on March 6, 1965 

and was accompanied by the "inevitable destruction of homes, 

wholesale killing of people in the vicinity, even though the 

intended target was purely military." The Pentagon soon 

lifted restrictions against attacking civilians which led 

to instructions for the destruction of villages and hamlets which 

were suspected of supporting the NLF. 51 Beginning in June 1965, 

B-52s were used in the South, resulting in great devastation 

which grew "even more intense" as time went on. 52 

The first u.s. ground combat units entered the war 

with the landing of the Ninth Marine Expeditionary Brigade 

at Da Nang on March 8, 1965. Soon the Marines, who had been 

introduced in theory to protect u.s. airbases, were carrying 

out "pacification missions" in the surrounding area.53 By 

the summer, the number of u.s. troops in Vietnam had reached 

82,000, and commanding general William Westmoreland had begun 

Search-and-Destroy missions.54 

By the middle of 1965, B-52s were conducting large 

scale raids in the South and by the middle of 1966 had 

registered 4000 sorties which dropped bombs, defoliants and 

toxic gases. The land war continued to grow as more u.s. units 

arrived, and in August 1965, the first major Search-and 

Destroy operation -- Operation Starlight -- by u.s. military 

units began near Chu Lai in which 700 Vietnamese deaths were 
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reported. With the arrival of the 1st cavalry Division in 

SSeptember, helicopters were introduced into the war in 

large numbers. Further major Search-and-Destroy missions 

took place in March and April 1966 as the number of u.s. 

troops soared above the 200,000 mark, leaving "several hundred 

burned-out villages in their wake." Missions continued in 

,June and July as troop strength passed 300,000 and as 

smaller numbers of troops arrived from u.s. allies such as 

Australia and South Korea. 55 Missions of Search-and-

Destroy reached a new level in early 1967 when five major 

operations were launched in the heaviest one-month period of 

the ground war.56 

In early 1968, u.s. ground forces were involved in 

major battles at Hue and Khe Sanh during the Tet offensive, 

where they faced both NLF and North Vietnamese Army (NVA) forces. 57 

Following Tet, Search-and-Destroy was dramatically escalated, 

an example of which was the My Lai massacre in M.arch. 58 On 

April 1st, Westmoreland launched Operation Pegasus, a major 

search and destroy sweep and by May 1968, the number of u.s. 

soldiers i~the theater of operations had passed the half

million mark. 59 Then in June 1969, newly-elected President 

Nixon announced the beginning of u.s. troop withdrawl in favor of 

"Vietnamization" of the war, although at that point only 25,000 

u.s. troops, out of a total 520,000, were recalled. 60 Heavy 

fighting continued in 1969, the year in which the number of 
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Americans killed reached 33,641, a figure which surpassed 

the total for the Korean War. 61 On January 13th, 4000 

Marines began the largest amphibious operation of the war 

near Da Nang, resulting in the reported death of 700 Viet 

NLF sympathizers and the forced relocation of some 12,000 

civilians. In March, B-52s and artillery backed a massive 

attack on the Michelin rubber plantation at Dau Tieng. 62 

In March 1969, B-52s began the massive bombing of Cambodia 

and on April 30, 1970, American troops openly invaded 

the neutral country. 63 By 1972, most American troops had 

been withdrawn from the war, but the air war continued 

fiercely.64 

2. Analysis of the Component$·of the War 
in the South. 

·~---------------------· 
a. Long-~ange ~~~· 

A major part of nearly every operation in South 

Vietnam consisted of both aerial bombing and harassment and 

interdiction (H & I) -- random -- artillery fire, in free-fire 

or free-drop zones. That such firepower was used randomly in 

such zones is evdenced by the fact that more than 90% of the 

air-strikes conducted in the South during the war were officially 

classified as "interdiction," in order words, area, or pattern, 

bombing, or as attacks on "suspected enemy base camps" or sites 
direct 

from which shots may be been fired, rather than/ support for 

troops under fire. 65 
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Account after account of such air operations in 

the South prove the indiscriminate use of such firepower 

against the Vietnamese people at all times of the war and 

with the use of various types of weaponry. Karl Phaler, 

an adviser to the Vietnamese (Saigon) Navy in the Mekong 

Delta from December 1966 through December 1967 described 

how bombers were used in his area of operation: 

M.ost of the u Minh was a free air-strike 
zone, B-52s would dump on it at random 
and at will .•• My boat ••• woulcl pick up 
these injured people [wounded by the bombers], 
full of American shrapnel •••• one clay [there] 
was this beautiful little girl ••• eight or nine 
years old •••. They had to take her leg off ••• 
The whole family had been blown away •..• The 
Americans were ••. approving it •••• these intell
igence types ••• would draw little red lines on 
the map and say, "On this side's friendly and 
that side's enemy ••• [66] 

Kit Lavell, a pilot in Navy Light Attack 

Squadron 4 , who flew from Binh Thuy from August 1971 to 

April 1972, tells how 

[w]e flew this cover mission for an Army 
operation that literally devestated 
a village ••• there was no real military 
objective •• They didn't receive any 
return fire at all ••• It wa.s a "VC Village. 11 

[ 67] • 
and artillery 

When specific targets were attacked, bombing/was 

based on extremely dubious information. First Lt. Michael J. 

Uhl, who was chief the\First Military Intelligence Team of 

the 11th Brigade, Americal Division, reports that 

[t]he information that we got was .•. always 
unverifiecl .••• Nevertheless, it was continu
ously used as input into the air strikes and 
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often these coordinates overlapped 
civilian populated areas ••.• every night 
they were firing harassments and interdiction. [68]. 

Bombing over the South was also indiscriminate 

because of the range at which air powe~was usea. Captain 

Floyd explained that he "would fly at 20,000 feet ••. I could 

never see what I was hitting •••• n69 Furthermore, much of the 

weaponry used in the air was inaccurate. The A6, used by 

Navy and Marine pilots, had an inherent error rate of 600 

feet, while the F-105 used by the Air Force had an inherent 

error ra·te of morE~ than 1500 feet. 70 The indiscriminate nature 

intensified by the development of the Electronic Battlefield 

concept, in which electronic sensors dropped over wide areas 

of "enemy" territory were used to relay signs of movement to 

American forces, who would then saturate the area with B-52 

or artillery strikes from which a signal had been received. These 

sensors, however, could not distinguish between animals, civilians 

or combatants.71 

Compounding the killing was the use of napalm, 

whi·te phosphorous and magnesium bombs, some of which generated 

heat up to 3900° c. for the purpose of burning human flesh. 

Anti-personnel bombs designed to maim rather than kill were 

also widely employed. Certain of these bombs, such as the 

Gravel Mine, contained plastic pellets which were virtually 

undetectable on X-rays, thereby causing wounds which festered 
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in untreated wounds for months. Finally, ·conventional bombs 

such as the Daisy Cutter, second in power only to nuclear 

weapons, served to uproot and destroy large areas of jungle 

to create clearings the size of football fields, its shock 

waves killing all plant and human life within a radius of 

3200 feet.72 

Through the end of 1971, some 3.9 million tons 

or more explosives were dropped by the u.s. on the South 

by air alone, twice as much explosives as were dropped in 

all theaters by the u.s. during World War II. Ground ordnance 

was "employed in historically unprecedented volume.n 73 

Large scale and indiscriminate killing was also 

inflicted with the first large-scale use of helicopters in 

history. For example, one chopper pilot reports an incident 

where 

[t]here were literally hundreds and 
hundreds of Vietnamese fleeing •••• They 
were defenseless ••• Hundreds of people 
were being mowed down [by u.s. choppers] •••• 
Blowing people off the boats, out of the paddies ••• 
It was a slaughter. No better than lining 
people up on the edge of a. ditch and shooting 
them in the back of the head. [74] 

Warrant Office David Bressem, a gunship pilot in 
[7 5] 

Bravo 2, 1/9, 1st Cavalry Division/from April 1967 to September 

1967 tells how 

... we flew over a large rice paddy, and 
there were some people working in the 
rice paddy, maybe a dozen or fifteen .•• and 
we ••• turned on the police sirens and ••. they 
started to disperse and we opened upon them 
and just shot them all down. [76] 
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The results of this indiscriminate policy was 

explained by Army Capt. Robert B. Johnson, an adviser to 

an ARVN unit; who explained that five mil.es south of Danang, 

90% of the area was considered a free fire zone where 

we were allowed to shoot anything that 
moves in that area •••• we had preplanned 
and random strikes •••• Artillery was shot 
randomly .•• we bombed, strafed, hit with 
artillery, a particular village complex 
for approximately three hours ••.• When I 
got to the village, there was nothing there 
but civilians •••• It became clear to me that 
harassment and interdiction fire was not 
designed to interdict the enemy, but rather 
to terrorize and intimidate the surrounding 
villagers in an effort to get them to 
move into detention camps along Route One~ [77] 

Indiscriminate air artillery bombardment increased 

particularly during the Tet Offensive of January 1968, as the 

National Liberation Front exhibited its ability to strike at 

even the most "secure" urban areas. u.s. air and artillery 

strikes wiped out half of Mytho, which had a population of 70,000, 

four-fifths of the inner city of Hue and over one-third of 

Chaudoc. Over 1000 civilians were wiped out in Ben Tre.78 

One witness to the destruction of Hue by U.S. firepower wrote 

that most of the victims of what is often characterized as a 

massacre of civilians and supporters of the Saigon regime by 

revolutiona.ry forces during their occupation of the city, in 

fact "were killed by the most hysterical use of American 

firepower even seen." Nine thousand, seven hundred and seventy-

six of Hue's 17, 134 houses were destroyed and another 3,169 

were "seriously damaged." Then-Undersecretary of the Air 
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Force Townsend Hoopes admitted that in the u.s. and ARVN 

recapture of the city, 80% of the buildings were destroyed 

and that 2000 dead civilians were found among them.79 

Daniel Ellsberg has explained why Tet was a turning point in 

the level of intensity of u.s. firepower: 

[a]t the time of Tet, with the Vietcong 
entering the cities for the first time, 
we [the u.s. government] dropped the 
restraints •.• previously imposed on the 
use of helicopter gunships and artillery 
in the populated areas. For a period 
of several months, almo~t all of Vietnam 
became a free-fire zone. Subsequently, the 
designation of free-fire zones became 
much more widespread thafi it had been before •..• 
Since 1968, the citizens of Vietnam have been 
under fire in a way that did not apply in 
1966 and 1967 ••• The Vietcong felt they 
would be shielded by and protected by the 
population [from u.s. firepower], but they were 
not. [80] 

An additional aspect of indiscriminate destruction 

from afar was the use of environmental warfare, most notably 

herbicides. Agent Orange was used in Vietnam under code name 

Operation Ranch Hand to destroy vegetable growth and foliage 

in large tracts of agricultural land and forest in order to 

deny food and cover to the revolution. Sprayed from aircraft, 

trucks and by hand, 81 the exact dates and useage amounts are 

unclear. The broadest estimate of its use in Vietnam is the 

period 1962-71 during which time some 12 million gallons or 

more were used in Vietnam, Cambodia and Laos~2 H1 all, approx-

imately six million acres, or one-third, of South Vietnam waa 

was sprayed;83the most saturated areas appear to have been 
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the southern tip of the ~il.ekong Delta, the Delta seacoast, 

the Iron Triangle region north of Saigon (now Ho Chi Minh City) 

and near the DMz.84 It was also widely used around the 

perimeters of u.s. installations and landing zones.85 

Agent Orange consisted not only of two powerful herbicides, 

but also of TCDD, the most toxic of the dioxin gro~p~ 6 

EPA officials have since described dioxin as "the most acutely 

toxic compound made by man."87 

In addition to Agent Orange, other herbicides 

were used, including five million gallons of Agent White, 

which contained picloram, a dangerous herbicide linked to cancer,88 

and Agent Blue, an arsenic-based compound.89 

The effect of such herbicides on Vietnam was 

immediate and dramatic. In areas hit, reported one observer, 

sun-bleached stumps are the only hint 
of what only a decade ago was a thick 
forest of trees reaching 70 feet in the 
air, supported by aerial roots extending 
deep into the mud of the delta. [90] 

200,000 acres of eucalyptus trees were reduced 

to a. scrubby landsca.pe in Tay Ninh Province near the Cambodian 

border; 3.5 million acres of valuable timber were also 

wiped out.91 Vietnamese studies have found a greatly increased 

rate of abnormalities in the children of North Vietnamese 

women whose husband.s fought in the South during Agent 

orange use9 2 and u.s. veterans link its use and their exposure 

to a wide range of diseases including numbness, tingling or a 
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loss of feeling in fingers or toes~ liver dysfunction, 

including liver cancer; respiratory disorder: diminished 

sex drive; sudden gain or loss of weight; nerve damage; 

personality change; sores~ abscesses; shingles; cancer; 

spontaneous abortion in spouses and deformities in the children 

of those exposed.93 

Thus, when taken together, the long-range weaponry 

used in the South was much more destructive of the Vietnamese 

population as a whole than the much-publicized atrocities 

committed by ground forces at close range. As Gabriel Kolko 

pointed out, 

[t]he one official survey of actual hits 
that I have been able to locate states that 
"enemy camps," often villages full of 
civilians, "were where intelligence said 
they would be" in only one-half the cases ••. 
Then on whom did the bombs fall? On Vietnamese 
peasants ••• on thousands of My Lais. [94] 

Another observer commented 

[h]ow is it, the foot soldier must wonder, that 
"t.o kill women and children at less than 500 
paces is an atrocity;"1 at more than 500 paces, 
its an act of heroism. ([95] 

b. The Ground ~~'Jar. 

1. Search & Destro~. 

The major ground counterpart to air and artillery 

bombardment in the South was the use of troops for ,search--and 

~stroy missions which carried out the destruction of villages 

through burning homes, forcing relocation, killing all manner 

of Vietnamese, rape, torture and mutilation, and the killing of 
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livestock. All of these policies were carried out by the 

insertion of infantry patrols in specific rural areas. 

At certain points, the forced relocation of 

villagers from their homes was emphasized. David Ross, a 

medic in the 1st Infantry Division from 1965 to 1967 explained 

that 

what we were trying to do was either 
win the village over, or, if we couldn't 
do that, move the people out, burn the village, 
put the people in concentration camps and 
designate a free-fire zone. [96] 

Such relocation was itself indiscriminate; Ross 

recounts that in one village considered to be "communist," 

we took all the villagers out and relocated 
them into what was called a New-Life 
Hamlet, which for all practical purposes 
was a concentration camp •••• We had been to 
that village a dozen times before. Nobody 
ever shot at us, nobdoy even bothered us ..•• 
But we burned the village down ••• The whole 
thing was turned into a big parking lot. ([97] 

A large-scale example of the relocation policy 

took place in the form of Operation Cedar Falls in January 1967, 

during which 30,000 American troops from the 1st and 25th 

Infantry Divisions, the 173d Airborne Brigade and the 11th 

.A.rmored cavalry, along with .A.RVN units, 'VTere given orders to 

destroy all villages in a four-square mile area of the Iron 

TriangJ.e. The people were removed and the houses and fields 

burned; men were regarded as NLF and women and children were 

left without homes.98 

As time went on, however, mere relocation of villagers 
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was replaced increasingly by more lethal treatment. Terry 

Whitmore, a highly decorated Black Marine, described the 

typical search and destroy mission in which he participated: 

[b]y the end of the day •.• all the adults 
had been killed ••• All the hootches had been 
leveled. Burned. All the livestock had been 
shot. Only the children wre were still alive •.•• 
The Captain comes up to the radioman who's with 
us. 

"Get me the last squad. I wanna know what 
the hell is taking them so long. 

"We got all the kids down ,here sir. 
Got 'em all rounded up. Where should we bring 
them, sir? 

"Bring them? What the hell you talkin' 
about? You know goddamn well what to do with 
them. Now. 

"Sir? 
"You kill them, Marine. You hear me? ••• 

Now." [99] 

Another GI reported how his unit had 

come across this old papa-san dying in 
the dirt in a hooch. Mama-san is there 
leaning over him. The dude [U.S. soldier] 
walks up, pulls out that .45 [pistol] and 
blows the fucker's brains out ••• Then he turns 
around and shoots this mother and her baby. 
[100] 

Rape routinely accompanied murder. Spec. 4 Arthur 

E. "Gene" Woodley, Jr., a combat paratrooper assigned at various 

times to the 5th Special Forces Group, 75th Ranger Group and 

173d Airborne Brigade in An Khe in 1968 and 1969 recounts an 

incident where 

[t]his young [Vietnamese] lady came past ••. 
We captured her. We co found out she was 
pregnant. Then we raped her. We still had 
five days to be out there [infue field] •.• so 
••. she had to die. [101]. 
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Another GI told of finding a. Vietnamese ma.n with 

a can of pears whd.ch the u.s. unit suspected him of taking from 

American supplies. The G.I.s gang-raped the man's daughter 

before killing both father and daughter. Afterwards, 

"[t]he captain says, 'Who's going to get the ears? Who's 

going to get the nose?"102 

Mutilation of Vietnamese bodies was 

commonplace. As one G.I. explained, 

[w]e had a thing in the Nam. We used 
to cut otheir [Vietnamese] ears off. 
We had a trophy. A guy would have a 
necklace of ears, he was a good killer, 
a good trooper. [103] 

In addition, general terrorism was practiced 

against Vietnamese civilians, as described by Thomas Cole, 

D Co., 1/20, 11th Brigade, Americal Division: 

these civilians who walk along, you push 
them in the rice paddies ••• You stick 
their head in the well or underneath 
a bucket of water, and you hold them 
there, you terrorize them. [104] 

The systematic nature of such operations is 

evident from accounts provided by those who took part. 

Spec. 4 Haywood T. "The Kid" Kirland, who was in the 25th 

and 4th Infantry Divisions near Duch Pho in 1967 and 1968 

reported that 

[m]ost of the time we just rounded the 
women and children up ••• Then we start 
throwing grenades inside the hootbhes ••• 
down the wells. Hoping that we could 
ferret out a couple of VC. Then we burned 
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the village. That was like a standard 
o:eera tio.n l?roce<rur:e-when we ~t into ·a 
villa~- M~<;?_on ~~~ that to 50 t?_J2. 
Y.!._ll_~~~-~~--rC!;,;r:~ly_,foli!-~~ real vc. [105] [emp. added] 

Whitmore says that on one operation "[w]e went 

through all thirteen hamlets [in the area] in the same way. Burn. 

Kill the adults. Shoot the livestock ..•• "106 Charles 

David r.ocke, a mortarman in the 11th Brigade, Americal Division 

in 1969-1970 says that 

I did witness the systematic destruction of 
at least ten villages •••. [a unit] sweeps 
through and kills and burns everything. 
People or anything. Just to get rid of it. 
It's not supposed to be there. [107] 

E/4 Gary Battles, an armored personnel carrier (APC) 

driver in the 11th Brigade of the Americal Division says that 

vve went into a vill [age] and it was a 
free-fire zone •..• the vill was designated 
an enemy vill, so we started destroying the 
,fiood, burning the hooches, and killing the 
cattle, and that was just general policy. 
Like we did that all the time. Every vill 
that we went into ..• The~~~-~~h~ t_q;ins.~. 
tll!U~-een~.s!__!_~Y.-~Y.. r 1 o a 1 r emp. added J • 

Spec. 5 Emmanuel J. Holloman, an interpreter in 

the 25th Infantry Division at cu Chi, from 1966 to 1969 and 

at Long Binh in 1971 says that 

[a] lot of times they [Americans] raped the 
women in villages they were supposed to be 
protecting. That happened quite a bit, and 
nobody said anything about it .... It was 
s t_2!E~.9: .. ~E~L.9P~I..~tJ..E.5LJ2!'..2.£~5i U£~.. [ 1 o9][emp. added] 

Torture of prisoners, both military and civilian, 

was also prevalent in and subsequent to field operations. To some 

degree, this torture was practiced against obvious combatants 
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in order to gain~nformation. Sp. 5 Peter Martinsen, a POW 

interrogator with the 54lst Military Intelligence Detachment, 

11th Armored Cavalry Regiment in 19 66-19 67, describes ·the 

torture of a captured NVA captain during Operation Cedar: 

Falls for this purpose: 

®$$the interrogation officer was putting 
splinters in the man's fingernails ••• 
[and] the Specialist 6, who was the 
interrogation section chief, had telephone 
wires wrapped around the man's ears and was 
ringing him up [with electrical current]. 
[110] 

First Lt. Michael J. Uhl, chief of the 1st Military 

Intelligence Team, 11th Brigade, Americal Division in 1968-1969 

remembers that 

.•• a major, who was the s-2 [intelligence 
officer] of the 11th Brigade ••• [was] 
strangling a wounded NVA soldier ••• a bona 
fide prisoner of war •••• a doctor was 
administering to him at the same time as the 
S-2 was attempting to elicit information from 
him. [111] 

Military prisoners were also tortured or killed 

indiscriminately. David Parks, an Army G.I~ reported an 

incident that took place on April 10, 1967, where a wounded 

NJ .... F soldier 

clasped his hands, begging for his life ..• 
[a G.I.] silenced him for good this time 
with another clip. 

On the way back we found one [wounded NLF] 
soldier with] one of his legs ••• blown off. [A 
G. I J took out his . 45 and shot him through the 
head. [112] 

And Spec. 4 Richard J. Ford III, a member of a 
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long-range reconaissance patrol (LURP) in the 25th Infantry Div-

ision, recalls a game practiced on captured prisoners called 

"guts," in which 

they [U.S. troops] took the NVA's clothes off 
and tied him to a tree. Everybody in the 
unit got in line. At least 200 guys. The 
first guy took a boyonet and plucked his 
eye out .••• Then he sliced his ear off. And 
he hit him in the mouth with his .45. 
Loosened the teeth, pulled them out. Then 
they sliced his tongue. They cut him all 
over. .And we put that insect repellant 
all over him .•• [to] irritate his body •••. 
I don't know when he died. But most of the 
time he was alive ••. Finally they tortured 
him to death. [113] 

In most situations, however, Vietnamese 

subject to torture at the hands of their American captors 

were not identifable as combatants; rather the purpose of 
terrorize them. 

the torture was in large part to determine their status and to/ 

Such torture would begin in the field during 

routine operations. Spec. 4 Robert E. Holcom~ a member of the 

4th Infantry Division near Pleiku and An Khe in 1970 and of 

the lOlst Airborne Division at Camp Eagle later in the year, 

tells of how 

our commander decided to give this village 
a lesson. The villagers had lied and said 
there weren't any VC there, but the VC were 
there. They shot this one guy hiding in 
one of the bunkers. After he was killed 
or almost dead, the captain ordered him 
tied to a tank and dragged around the 
village. It was a psychological thing. 
Let the people know what can happen to them 
if they didn't inform on other VC. [114] 

.Another G.I. reported that during the Tet offensive 
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[w]e didn't go thorugh that nonsense 
[taking prisoners]. I. used to shoot 
them. We'd stand them up against the wall, 
put a gun to his head and say, "Talk. If 
you don't talk, we're going to pull the 
trigger." Or they take the man's wife or 
daughter and screw his daughter in front 
of him. And made him talk. If he didn't 
talk, they would shoot the woman. Then shoot 
him. Taking a life was nothing. It was 
customary. [115] 

Douglas Anderson, a corpsman in the 3d Battalion, 

1st Marine Regiment, 1st Marine Division in 1967 and 1968 

says that ]il:arines and ARVN forces jointly tortured the captured: 

they proceeded to torture the prisoner by 
holding his head underwater for increasing 
lengths of time until finally he broke 
and st""'aggered into a hut ••• and incriminated 
himsel~. After that they tied his legs 
together with a chain and tied him to\the 
back of an amtrak [armored vehicle] and 
the Marines dragged him for a couple of miles 
over the countryside until all the flesh was 
torn off his body. [116] 

Once in the rear, torture continued on a more 

organized and systematic basis in which various methods were 

refined. Uhl tells of how when he came into the interrogation 

POW center in his unit, 

each interrogator was brutalizing, in some 
way one of the Vietnamese, slapping him 
around, kicking him, hitting him over the 
head with a pencil, banging his fist on the 
man's hand, or whatever •••• one young woman 
••• between the agepf sixteen and eighteen ••• 
was wired up to an electrical field 
telephone .•• and she was asked a series of 
questions. Every time she gave a negative 
response or answered with "I don't know," 
the crank was turned and she was given an 
electrical shock. She was shocked so 
severely that she began to menstruate profusely. [117] 
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E/5 Kenneth B. Osborn, a member of the Army's 

525th Military Intelligence Group in 1967 and 196~ recounted 

how he was operating with the 3d Marine Regiment Counter-

Intelligence Unit (3d Marine Divisiont),; in the Spring of 1968 

when 

I saw ••• a man being drug out of the 
hooch [of the interogators] ••• he had 
just died, he had been tortured by the 
use of a dowel inserted into the 
semi-circular canal of the ear and 
tapped in further c:md further as he 
was interrogated. [118] 

Osborn recounts that, on another occasion, a Vietnamese woman 

detainee died after she was put in the interrogation hooch 

without food> water or toilet facilities. 119 Green Beret 

Steve Noetzel of the 5th Special Forces during 1963 and 1964 

says that a Special Forces "C 11 Team (a 24-person detachment) 120 

at Can Tho threw a large python snake in with prisoners until 

they would talk. 121 Sp. 5 Martinsen recounts a particularly 

gruesome incident during Operation Manhattan in May 1967 when 

a prisoner was brought in ••• he had one 
foot almost completely severed from a ha.nd 
grenade and the other leg fairly mauled. 
And he was in very severe pain ••.• I told 
the doctor, no more "phene" [morphene], 
no stittches, no nothing, no food or water, 
just put a tourniquet on and keep him alive, 
which the doctor did, and I interrogated the 
man. [122) 

Noetzel tells of an "A" Team (12-person detachment) 123 

of the 5th Special Forces in the Mekong Delta where 

they had small ·detention cells which were 
barbed wire cages that they kept prisoners 
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in for twenty-four hours periods. These 
were about the size of a coffin ••. a prisoner 
would be stripped nude and one end would be 
opened and he would slide into this barbed 
wire and it would be closed at both ends. 
And he would lie in there through the sun, 
during the entire day, at temperatures of 
105 or 110, and bake in theDe during the 
day, a~ night he would be eaten alive 
by mosquitoes and insects .•.• every time he 
turned in his cage, his flesh was punctured 
by the barbed wire. [124] 

And HM2 Luther c. Benton III, a Hospital Corpsman, 

Military Province Hospital Assistance, Program Team N2, u.s. 

Navy in Hoi An in 1967 and 196~described the torture of a 

young woman captive: 

there was this ROK [Korean] ~·1arine doin' 
the interrogating •. !in the presence of] an 
American civilian .... The Korean .•..• took a ••. 
Phosphorous flare ••. [and] stuck it up here 
vagina ••.• And he lit the flare •..• They 
just let her burn up like that •... When she 
quit screamin,' I knew she was dead. [125] 

A common practice was to threaten or actual throw 

prisoners out of helicopters in order to gain information from 

those remaining aborad. Noetzel recounted how as early as 

November 1963 he was aboard a chopper transporting 16 NLF 

prisoners to Saigon for "rehabilitation and eventual release." 

Twelve were thrown out of the u.s.-manned choppe~ by their 

ARVN guards. 126 Spec. 4 Woodley recalled how 

[s]ome days when we came back on a POW 
snat.ch we played this game called Vietn' ese 
Routlette on the helicopter •.. we would get 
two or three to find out which is gonna talk. 
You would pull the trigger on one ••• Or you 
throw one without shooting 'im ••.• If one talks 
too much, you might get rid of him •.• or you just 
might say from the start, 11 Throw this motherfucker 
out." [127] 
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In all, Vietnamese civilians captured by the 

infantry, says Uhl, were 

subjected to ••• a cycle of torture ••• ,vhen 
detained by infantry foot soldiers •.• [at] 
battalion, they were tortured again •.• 
[at brigade] they were tortured again and 
brutalized probably by electric torture •.•• 
[and] MACV [Military Assistance Command Vietnam] 
.••• would torture them again. 

Finally, the suspects were turned over 
to the [Saigon regime's] national police 
regardless of how we classified them ••• 
[who] tortured again until such time a.s 
their families could come up with sufficient 
money to bribe the guard to get them out of 
prison. [128] 

If, after torture, says Martinsen, a person wou 

was found to be an innocent civilian, "the 'America! Rule' 

applied .•. if he wasn't a VietCong then, he sure as hell is 

one now." 129 

This widespread use of torture was participated 

in, witnessed by, condoned and/or covered up by officers at all 

levels of command. Spec. 5 Nathan Hale, a military intelligence 

interrogator in the 198th Brigade of the America! Division 

in 1967 and 1968 said that 

I was told by my S;.-2 [intelligence officer] 
my job would be to elicit information from 
detainees. He also told me I could elicit 
_!_nf9.E_~a !:i5?.!l..l?L~~~~~~=~~~~.-"-rpersonally 
have used boards, rifle butts, pistol-whipped 
people, just used sheer human brutality for 
i!!f.C?E~ tion t_!:_a t_ my__, ?.U!?~.£.~2!!3-~..E ~ed ....!£_}1eaE_. 
[130] [emphasis added] 

Uhl told o1the torture by telephone electrical 

current and by beatings of Vietnamese captives about whom 
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"[t]here was no reason to suspect in the first place that 

they were sympathizers ofthe NIJF ••• n while in the presence of 

two or three majors; on another occasion the unit S-2, a major, 

tried to strangle a wounded NVA soldier in the presence of 

several lieutenant colonels and "perhaps a [full] colonel." 131 

Captain Ron Bartek, intelligence officer of a 

battalion of the 25th Infantry Division recounted the 

telephone torture of a prisoner later determined to be 

innocent which took place "[r]ight out in the middle of the 

fire support base, right next to the battalion commander's 

headquarters, in full view of all the American soldiers on the 

fire support base." 132 Major Gordon Livingston, regimental 

surgeon of the 11th Armored Cavalry Regiment in 1968 and 1969.,. 

once went directly to the commanding officer of the unit, 

Col. George s. Patton, III to request that wounded NLF and NVA 

prisoners be evacuated to large military hospitals to receive 

necessary treatment; Patton's reply was that "my job was just 

to keep that man alive for a few moments so he could be 

questioned, and after that he could die, it didn't matter to 

him ..... 133 And an unnamed G.I. told an an incident where 

three prisoners in a helicopter were thrown out on the orders 

of the G-2 {General Staff intelligence officer<) .134 

The widespread nature of such 

indicates that such torture was systematic. ~l!artinsen 

reported that the torture he witnessed occurred "all over the 

Third Corpsl35 area, which is where the bulk of our troops were." 136 
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Martinsen continued to say that torture 

became a pattern and 
the officers as well as the enlisted men were 
involved with it. The commanding officers 
of the detachments knew about it ••• and gen
erally the S-2s and sometimes the G-2s were 
aware of the fact that this type of torture was 
going on. [137] 

Noetzel reported that 

in every unit where this [torture] happened, 
it was either the commanding officer who 
was actually doing the interrogation or 
torturing or it was right outside of his 
window. [138] 

Thus Major Livingston could justly conclude that 

"there are none of us who can say that they have not known 

what is going on there [regarding torture]." 139 

The only meanmngful criticism of torture practices 

reported by witnesses or participants in the practice of 

torture related to ensuring that it remained a secret from 

those outside the military • Spec. 5 Nathan Hale, for example, 

said that "[a]t no time were we told we were wrong ••.• 95% 

[of the prisoners] were at least hit or kicked as a matter of 

practice," 140 and that "the only thing they [the officers] 

told us was to be careful, don't beat anyone in front of 

anyone who might tell." 141 Martinsen says that the lieutenant 

who tortured an NVA captain was 

criticized by the major, the commanding 
officer of the detachment, for leaving 
marks, because the credo in our detachment .•• 
was, do anything you want to get the formation, 
but don't leave marks. [142] 



38. 

were 

Major Livingston explained that 

••• the. normal policy [regarding torture all
egations] was simply not to investigate • 
.•• the impulse both to cover up anything that 
might prove embarrassing, against with 
career motivations, or ••• to ignore or not 
investiga~e possible explosive kinds of things 
like that is very great indeed ..•. there is no 
future in a first lieutenant reporting that an 
adjacent unit has committed a war crime •••• 
When it is so large and well organized as it 
is in Vietnam, it is very hard to for an 
individual to assert himself. [143] 

On the other hand, those who supervised torture 

often rewarded. A colonel in the Americal Division 

was awarded a promotion after ordering the execution of 

wounded Vietnamese prisoners in order to increase the body 

count for his unit. 144 Hale reports that he [Hale] 

"received the Army commendation medal for being an outstanding 

investigator." 145 

What characterizes the prac·t:.ice of tortnree, 

therefore, by u.s. forces~n Vietnam, is not only its 

prevalence and systematic nature, but, in the words of M.ajor 

Livingston, the 

dichotomy, the difference between our 
protestations of what we are doing there 
and what our intentions are as opposed to 
what is actually being done. [146] 

An example of this dichotomy is an incident described by 

Martinsen in which, during Operation Gedar Falls in January 

1967, the major in charge of interrogation gave 
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a speech written by l'lestmoreland •.• 
that prisoners are not being accorded 
their rights .•. and that practice w-as to 
cease and the major says yes, we must stop 
this. then the major .•• ' a week or two 
later ••. came at .•• [a prisoner] with a .79 
grenade launcher, beating him over the head 
[with it] • [ 14 7] 

As Steve Noetzel concludes, as early as 1963-64 

"I didn't see any human treatment of prisoners of war by 

Americans or ARVN soldiers."l48 

In addition to the policy practices described 

above, the random killing of Vietnamese for no particular 

purpose was widespread. Lee Childress, a sergeant in the 

206th Assault Helicopter Company in Phu Loi in 1967 and 1968, 

recalled an incident where another soldier shot and killed 

a Vietnamese worker on the u.s. installation for taking a 

piece of chewing gum from his locker; the soldier was not 

disciplined.l49 Capt. Fred IJaughlin of the Army, who was 

in Vietnam in 1966 remembered a time when a soldier 

was supposedly clearing his rifle and 
he put a little boy in his sight and killed 
him ••• I think he was given six months and 
he was let off over there, he was fined 
or something. It was ver.y minor. [150] 

E/5 Osborn told of an incident where an American captain 

shot and killed a Chinese national who was working as an 

interpreter for the u.s~, because, as the captain told him, 

"she was only a 'slope' and it didn't make any diffe:rence." 151 
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* * 

The way in which many of these practices came 

together is well-illustrated in Operation SPEEDY EXPRESS, 

one of many major pacification operations, which took place 

during the first six months of 19 69 in the M.ekong Delta province 

of Kien Hoa which had for many years been "almost totally controlled 

by the NLF,"l52 but which did not contain NVA units at the time. 153 

The 9th Infantry Division employed "awesome firepower," which 

included the calling in of air strikes using napalm, high 
defoliants, 

explosives, anti-personnel bombs,/B-52 sorties and "around the 

clock" artillery shelling. Helicopters "scour~;_ed the landscape 

from the air night and day." 154 On the ground, infantry units 

burned hootches down. 155 Villagers were arrested by u.s. 

troops, beaten by interrogators and sent to prison camps. 156 

The results of this operation were staggering. 

One reporter concluded that about 5000 noncombatant civilians 

were killed by u.s. firepower, and Vietnamese reported that many 

of those included in the body count as "enemy" were in fact 

"unarmed innocent civilians" as indicated by the fact that 

while the body count was 11,000, only 748 weapons were recovered.l5? 

In village after village, Vietnamese reported the death of 

hundreds of residents, including children who were killed 

by the concussion from the bombs. 158 In addition, many 

were wounded and large numbers became refugees. 159 As one 

u.s. official pointed out, "[t]he actions of the 9th Division in 
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inflicting civilian casualties were worse ..• than My Lai."l60 

The command was estatic over the "stunning success" 

of SPEEDY EXPRESS. General Creighton Abrams, MACV commander, 

told of 

the great a.dmiration I have for the perfor
mance of the 9th Division and especially 
the superb leadership and brilliant 
operational concepts you have given the 
Division. You personify the military 
professional at his best in devotion and service 
to God and country. [161] 

Many other such operations took place162 including those 

by the ROK Marines allied with, and controlled by, the u.s.l63 

2. ~Assassination of Ci,~iti<?_n.ist~. 

A supplement to bombardment and S'earch- and-o·,estroy 

operations was selective "counter-terror," which sought to 

destroy the political infra-strucutre of the NLF in the South 

by targetting for detention or assassination alleged supporters 

of the revolutionary movement. Counter-terror of this type by 

the u.s. began in mid·-1967 with the Intelligence Coordination 

and Exploitation (ICEX) programs directed by Westmoreland and 

Komer, which involved 'CIA, American civilians and military 

personnel, as well as nmembers of various of the Saigon 

regime forces. By 1968, the operation was dubbed "Operation 

Phoenix." 164 

Although in theory the targets of Phoenix 

were members of the NLF, in fact the program was used to arrest 

and in many cases torture or kill all categories of those 

opposed to the Saigon regim, as well as those who were targetted 
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by Vietnamese informers working for the u.s. because of 

1 d tt tb( t t . th d t t s persona ven e as or"ex or ~on, or e nee o mee u •• -

set quotas .165 

Also characteristic of the Phoenix Program, 

according to Mike Beamon, a SEAL (the Navy version of Special 

Forces) Scout in the Mekong Delta in 1969, was the assassination 

of village chiefs not suspected of NLF affiliation in order 

to "make it look like the VietCong did it." 166 Beamon 

also reported that incentives for alrge scale killing were 

present because of the use of Vietnamese civil convicts in 

Provincial Reconna~issance Units (PRUs) who were bailed out of 

jail by the CIA to work for the program; the PRUs were then 

given bounties for the number of weapons, and ears they 

brought in, and they routinely pillaged and robbed and 

indiscriminately killed in their area of operations.l 67 

By mid-1971, the Saigon regime claimed that over 

40,000 people have been "eliminated" under PhoenixJ statistics 

for April 1971 show that of the 2000 people "neutralized" 

in that period, more than 40% were assassinated.l 68 

* * * * 

C. Vietn~~e W~_.Cas.uc:~~.En~t__s>t~~-~ Da)U~g~

There is no way to know how many people were killed 

or wounded as a result of the u.s. war effort in Vietnam. 

According to one historian, "informed estimates vary from 5 to 
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15 million [Vietnamese war casualties]," of which an estimated 

80% died in South Vietnam." Hardest hit by u.s. firepower 

and s'earCh-and..-~eStroy miSSiOnS WaS the peasptry 1 among WhOm 

dead and wounded were "everywhere, just ever-yWhere." At least 

75% of the casualties are estimated to have been civilians.l69 

In addition to the dead and wounded, the war created 

millions of refugees and destroyed much of traditional and 

often ancient Vietnamese life. Moreover, the land of Vietnam 

suffered tremendously; In the South, U.S. bombs created more 

than 21 million craters, ranging in size to forty feet in 

diameter and thirty feet deep. Much of the land -- nearly 

one-half of the arable land in the South - - has been 

poisOned by u.s. defoliants, which have also resulted in 

the death of many unborn fetuses and the deformation of many 

children who were born.l70 

III. The Dynamics of the Commission of u.s. War Crimes 
in 

Clearly, the indiscriminate bombing of the North 

and the systematic bombardment and Search-and-Destroy missions 

carried out in the South, violated virtually all international 

law of war, both written and customary. 

More complex, however, is the determination of 

the dynamics of implementing u.s. war crimes in Vietnam. For 

much like the Nazi Holocaust a9U.nst the ... Tews there is often 

no openly stated u.s. policy to "kill Vietnamese indiscriminately." 

In addition to those orders that were blatantly issued, the 
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military organized, encouraged, and/or permitted the develop-

ment of a series of general policies, attitudes and practices 

which made it possible for this indiscriminate assault on 

the Vietnamese to be carried out. As Gabriel Kolko has 

said, "My Lai is simply the foot soldier's direct expression 

of the axiom of fire and terror that his superiors in 

Washington devise and command from behind desks."l71 Some 

of these factors are described below. 

A. M~-~~_12'_~.:~ f i:rep_ow~ 

One technological factor that must be taken into 

account is the unprecedneted firepower possessed and freely 

used by u.s. forces. The use of advanced war aircraft, 

including the worl'd heaviest bomber-- the B-52 --ordnance such 

as anti-personnel weapons, herbicides, napalm and phosphorous, 

and even the relatively less potent weaponry employed by 

ground combat forces, such as the M-16 automatic rifle, 

the M-60 machine gun and the M.-79 grenade launcher, guaranteed 

that, particularly in war without battle lines, the population 

would be indiscriminately attacked. 

B. View of the Vietnamese 

Coming from this society, Americans entering the 

military in the 1960s and early 1970s came equipped with a 

series of racist attitudes, including the widespread view that 

Asian life was not to be respected. ~1oreover, this attitude 

and the view that all Vietnamese were "the enemy," was 
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systematically encouraged and bred by the armed forces 

into all of its members, whether they were pilots or "grunts." 

Capt. Randy Floyd, the Marine pilot, recounted that in his 

experience 

[a] taught to fear and hate 
all Asians because he is told that 
they are cruel, and have no regard for 
human life. We were told of innummerable 
tortures our Japanese, Korean, and Vietnamese 
enemies used on POWs. We were shown booby 
traps and told that every Vietnamese, 
regardless of sex or age, was our 
potential killer, which amounted to saying 
that all Vietnamese were our enemies •••• 
There was never a distinction drawn between what 
constituted a legal or illegal order. [172] 

Lance Corporal Kenneth Campbell, a forward observer 

in "A" Battery, 1st Battalion, 11th Marine Regiment, 1st 

Marine Division in 1968 and 1969, explained that from boot 

camp on 

[w]e just hated the whole people. They 
were all gooks. We were not taught to 
just call the VC or NVA gooks. The 
instructors, the Vietnam veterans, these 
people we looked up to as like next to God, 
they always referred to all of these 
people as gooks and we picked this up from 
them. And that is the feeling we had all 
the way through Vietnam. [173] 

in 
Notley reported that/his basic training at Fort Polk 

they referred to the Vietnamese as dinks, 
or gooks. The impression was that they 
were something less than human. I had a 
drill sergeant in AIT [Advanced Infantry 
Training] reply to a question, "what is it 
like over there"; and he told us .•• "It is 
like hunting rabbits and squirrels." [174] 

E/4 Gary Battles, 1/20, 11th Brigade, Americal Division, 
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recalled that at the division's briefing camp 

they had classes ••• [where] we were told 
that "the only good gook is a dead gookn 
and the more gooks you can kill, the more 
slant-eyes you can kill in Vietnam, that 
is the less you will have to worry about 
killing them at night. [175] 

Thus, by the time American forces arrived in 

Vietnam, they had been thoroughly indoctrinated into what was 

referred to as the Mere Gook Rule (MGR) , which, according 

to Capt. Laughlin, was "not based upon any official policy 

or official word that was passed down. It was based upon ••• 

talking with .•. the Americans.n 176 In all, reported Major 

Livingston, 

[t]he attitude of Americans tm.;ard the 
Vietnamese is one of very nearly universal 
contempt. This is expressed in a variety 
of ways ranging from indiscriminate 
destruction of lives and property to the 
more casual references to the Vietnamese, 
friends and enemy alike, as gook or slope 
or dink, because once the dehumanization 
necessary to apply terms like that to 
another human being has occurred, then you 
are on your way to Ma Lai. [177] 

Such officially-organized racism in the military, 

of course, is not unique; the u.s. has a long history of such 

practices, some of the most obvious being the Indian Wars in 

this country and the portrait of Japanese during World War II. 

Moreover, such domestic racism has been used to maintain the 

oppression of Black people and others of color inside the u.s. 
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u.s. military achievement in Vietnam was measured 

primarily by the number of Vietnamese deaths -- military or 

civilian -- as determined by "body counts" made after an 

operation, whether it be a bombing mission or search and 

destroy. As Joseph Goldstein has written, 

the essential fact about Vietnam was 
that distinctions were not made - whatever 
the regulations purported to require -
could not be made so long as military 
success wa.s synonymous with killing. [178] 

Pressure for large numbers of kills, on an ind-

iscriminate basis, began in training. Lance Corporal Campbell, 

an artillery forward observer, recounted that 

there:were classes where the instructors 
cautioned us not to just shoot anything 
and to be careful .•• But [this was] 
overshadowed by all of the other classes 
where the instructors taught us [to]"blow 
them away," •••• and as long as nobody is 
watching to be hard, tough, and to have 
no feeling, blow them away .••• [and] when 
I went to Vietnam I found out that a lot 
of the things I was taught in FO school 
were supposed to be discarded ••• It was 
constantly blow away this, blow away this. [179] 

William Toffling, of D Company, 1/20, 11th Brigade, 

Americal Division, said that 

[a]t my basic training at Fort Bragg •••• when 
we were graduating from basic, our first 
sergeant was telling us ••• we would probably 
go to Vietnam and that "you would witness the 
killing of women and children and probably 
do this yourself •••. [180] 

Capt. Laughlin, explained that when he attended 

ungle warfare school in Lai Khe in 1966, he was taught be 

by experienced NCOs that body counts should be verified by the 
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amputation of body parts, "especially the ears. r .. aughlin 

explained that 

[t]his was not promulgated officially. 
It could not be, of course. But this 
was taught in the school and it was 
clear to all what the sergeant was 
talking about. {181] 

Capt. Robert B. Johnson, explained that in his 

land warfare class at West Point in 1965, a major who had 

seen action in Vietnam "told us in a .. joking way how American 

pilots and other pilots in Vietnam would send .·1each other parts 

f • t b d' • k nl82 o V1e Cong o 1es .•• as JO es. 

Upon arrival in Vietnam, the emphasis of the 

command on body counts, particularly to combat troops, was 

escalated, and this emphasis often substitued for explicit 

orders to kill indiscriminately. Capt. Johnson, for example, 

told of a briefing before a mission where senior officers 

told their subordinates that 

[t]hese are the secure hamlet areas. The 
outlying areas here you see on the map are 
enemy territory, free-fire zones. If these 
people [ th~Jietnamese] were not enemy, they 
would not be out there. If you see them, they 
are the enemy. [183] 

Capt. Ron Bartek, the 25th Infantry Division 

intelligence officer in 1969, described the first commander's 

conference at the division conducted by General ~Tulian ,J. Ewell, 

the new commander of II Field Force, the corps which controlled 

u.s. and allied forces in III Corps Tactical Zone, and which was 

the largest Army combat command in Vietnam:l84 
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. •. he had the division commander, the 
brigade commanders and all the battalion 
commanders.*.He,began by saying that this 

was only killing •.• two thousand of 
these little bastards [Vietnamese] a month ••.• 
[b]y February of 1969, he wanted to begin 
killing 4,000 of these little bastards a 
month,·· and then by the end of the following 
month he wanted to kill 6,000 •••• [he said] 
we could use our massive firepower •.• [185] 

Major I.ivingston recounted how the commanding 
( k#tr &enera I) 

officer of the 11th Armored Cavalry, ColonelAGeorge Patton, III, 

sought career advancement in the ranks based on the achievement 

of high body counts by his troops, as evidenced by his 

"tremendous dedication to destruction" at nighly briefings 

in his unit where the staff was told that "the current ratio 

of 10% pacification to 90% killing is just about right." 186 

Livingston also recounted that the then-commanding general 

of MACV, General Creighton Abrams was 11 a frequent visitor 

to the unit" who "complimented the unit frequently on its 

body count, and he came to award General Patton a distingmised 

cross for gallantry."l87 

The body count emphasis also helps to explain the 

attitude of troops toward prisoners. Mortarman David Locke 

of the Americal Division told of how 

[b]efore we left on this mission the 
captain of the company had told us 
definetely do not take any prisoners ••. 
He wanted a body count. He said he needed 
seven more bodies before he could get his 
promotion to major .••• the colonel said that we 
had to get two more bodies for his body count... [188] 

Thus, although the real meaning of Search- and-n estroy 
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was not usually contained in written orders, the orders were 

nontheless clear. As explained by Capt. Johnson: 

I never heard an order, "Go out and 
kill civilians." Rather, the orders are 
you get a big body count, search and destroy: 
if you are in a free-fire zone, pou can shoot 
anything that moves. [189] 

And as Capt. Greg Hayward, a Company Commander and later 

aide to the 25th Infantry Division Commanding General Ellis W. 

Williamson in 1968 explained 

his unit, 

[w]e had an area that General Williamson 
considered a in our side ••• called 
the Citadel area. It was the home of about 
200 to 300 Vietnamese ••• and General Williamson 
decided we were to systematically remove 
these people from their homes ••.• The CG's 
guidance was not, of course, to go through 
and burn the homes or to kill the civilians. 
But he put so much pressure on the commander of 
the battalion to perform well and to 
accomplish his mission that I am sure in his 
mind that thing went. [190] 

And as Bressem, the chopper pilot, reported about 

anyone who was dead ••• was considered a vc. 
If we shot anyone down, he was always 
considered a VC, whether it was a child, 
woman, or military male ••.• \1\lhen we did a body 
count, we counted every body as a vc .••• There 
~~~ .• .E£...!>J2.~i f

0
_·i . .£,grd.~r ~~..!..I~~-':~. j ~:? t _ _,gen_~;.~1 

£~~· L~91 \emphas~s audea1 

In addition to general pressure for body counts, 

ground troops and their commanders were also rewarded for 

high counts with R & R in the rear,l92 medals and commendations,l93 

and promotions. 194 As one veteran, E/4 Gary Battles, put it, 
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Apparently the whole Vietnamese 
people are the enemy. That's the 
way I saw it and that's the way 
I was trained to treat them, and 
that's the way it was. [195] 

D. G.I. Frustration 

Also of great importance in the conduct of 

ground troops was the great frustration of being used as 

bait by the command in a war in which there was almost never 

confrontation with a clearly defined enemy -- with the 

exception of relatively few battles with NVA forces such as 

Khe Sanh and Hue -- and in which attack could therefore 

come from many sources, all of which made the war obviously 

unwinnable. 

Notley, for example, said that the destruction 

of Truong Khanh II in April 1969 was preceeded by the 

death of a member of the unit by a booby trap, after which 

the lieutenant said .•• "[t]here is a vill 
over here and there is people in it .... These 
people are responsible for this man's death .•. 
I want some kills •... they gave us the 
coordinates and called in artillery and 
leveled this whole village. They called in 
a lot of white phosphorous ••• these guys 
[the infantry] started shooting women and 
kids... [196] 

Battles described an incident where, after six 

troops were killed while on patrol, the colonel radioed them 

to get a high body count. The captain then ordered the killing 

of an old woman and a child. As Battles remembered, 

these men [the G.I.s] were rather bitter, 
like their friends had been killed, and 
they went back and threw the old woman and 
the child down the well and threw two grenades 
in on top of them. [197] 
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David Barnes, 1/20, 11th Brigade, Americal Division, said that 

in August 1969 near Due Pho, his patrol burned down a village 

and killed several residents as a "way of relieving yourself." 198 

Douglas Anderson, 3/1, 1st Marine Division in 1967 and 1968 

near Nui Kim San says that 

I saw cruelty and brutality that I 
didn't expect to see from our own people 
against the villagers •••• In one case I 
saw a young man, probably eighteen yeo~s 
old, push an old man into his family 
bunker inside his hootch and throw a grenade 
in after him. We'd been hit a lot that 
week and pressure had been building up. [199] 

Capt. Michael O'Mera, in the Tactical Operations 

Center of the 25th Infantry Division in 1969 and 1970 concludes 

that 

The division commander [made] ground units 
[serve as] "bait." .••• Body count meant 
more to commanders than the lives of Americans ..• 
what can he [the G.I.] feel toward the 
Vietnamese when he knows he is being used as 
and how he is being manipulated?" [200] 

Uhl put the dynamic in another way: 

••• you learn that the people in fact are 
supporting the guerillas .••• the soldier 
who isFo indoctrinated through the racist 
indoctrination endemic in this society in 
the first place •.• takes out all his frustration 
against the Vietnamese people because he has 
been taught to dehumanize them. [201] 

And Notley cone 1 udes .: 

•.. you get so frustrated and so angry, well, 
you can't vent your frustration at the Army .•. 
The only natural alternative was through a 
process of dehumanization .•• [of] the Vietnamese •.. [202] 
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E. ~~11<:1 ... P is;-e9:~r.9-.J2r -~1:-~li~l-~~-~~-<:'-!: 
and 

The Law of I.and Warfare,/the publication and 

distribution of directives against atrocities from the 

Department of Defense all the way down to the smallest 

combat unit, 203 did not mean that war crimes were ever 

taken seriously in the training given to American forces. 

In addition to the examples of training given .above, 

Capt. Robert B. Johnson reported that 

I received no meaningful instruction 
whatever on the law of land warfare 
while I was in West Point. I did not 
know what the law of land warfare was 
until I returned from Vietnam in 1969. [204] 

E/4 Elliott I, .. Meyrowitz, C/2/502, 1st Brigade, 

lOlst Airborne Division in 1965 and 196~said that 

[n]ever in my time in the military, my 
three years, was I ever given training 
on r.ules of warfare, Nuremberg trials, 
handling of prisoners of war or anything 
like that ... [205] 

Marine pilot Capt. Randy Floyd, reported that 

[n]ever during the course of my enlisted 
service in boot camp and in infantry 
training nor as an officer did I receive 
any instruction regarding the Hague or 
Geneva Conventions, the Nuremberg Principles, 
or the treatment of POWs. [206] 

Not only were soldiers not trained to comply with 

the rules of war, but even when atrocities became widely 

known in the u.s. the command refused to take effective action 

under the law, instead choosing to prosecute a few people) 
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almost always low-ranking: scape-goats. Father Carl Cre'swell, 

a chaplain who was in the Americal Division during the period 

of My Lai, testified at the subsequent Army investigation 

(The Peers Commission) of the incident that 

••. from time to time I saw charges 
filed[by the Judge Advocate General (JAG)] 
against American troops in cases of out
and-out first degree murder which nine 
times out of ten, were reduced to -manslaughter. And I became absolu tely 
convinced that as far as the Unite<f States 
Army was conaerned, there was no such thing 
as murder of a Vietnamese civilian. [2071 

Seymour Hersh, who made his own investigation of 

My Lai, was told by many G.I.s "of cases in which a soldier, 

after being convicted of killing or assaulting a Vietnamese 

civilian, was merely reduced in rank and sent back to his unit." 208 

Various figures ar given for the total number of such prosecutions. 

Hersh found that 22 Army enlisted men and officers were 

convicted of premeditated murder of a Vietnamese between 1964 

and 1972; all initially received life imprisonment at their 
r-

courts-martial, but all the sente ces were "quickly reduced by 
[209] '-' 

military review boards."/ Another study by a Navy lawyer on 

six cases where Marines were convicted of premeditated murder 

of Vietnamese civilians found that, after all appeals and review, 

the men were ordered to serve a combined sentence of 35 years 

at hard labor, despite the fact that, taken together, they 

were found guilty of committing 31 murders, one rape and one 

attempted rape. Hersh points out that, in this st:udy, "each 
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crime •.• earned its perpetrator an average of slightly more than 

one year's imprisonment.n210 And another study found that 

by 1971, of those charged with crimes in Vietnam similar to 

those committed in My Lai, 38 were convicted for murder 

under Article 118 of the Uniform Code of Military Justice (UCMJ) 

and 20 were convicted of lesser offenses, while 23 were 

acquitted. 211 

Often in cases of murder and other offenses 

against Vietnamese, only reduced charges, if any, were brought. 

In one case, for example, 212 a lieutenant in the Americal 

Division received, upon review of his court-martial, a 

reprimand and $1200. fine for ordering the sexual assault 

of two suspected NVA nurses and the murder of one of them in 

June 1968. 

Of course, no prosecutions were brought against 

anyone in connection with the bombing of the Nor~and 

attempts to enjoin the 1972 bombings in .American courts 

were denied on the grounds that the wa.r' s conduct constituted 
21'3 

a "nonjusticiable political question." Nor, by April 1971 

were there any hearings on atrocities in Congress by a standing 

committee. ~ As one writer has concluded 

The German military in World War II frankly 
ignored the law of war; military necessity 
knew no law. th The Army in Vietnam 
proclaimed it in words and ignored it in 
practice. 
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* * * * 

All of the above listed factors in the commision 

of u.s. war crimes in Vietnam were reflected in the most 

widely publicized such case, the massacres at Son My (usually 

referred to as My Lai) in 1968. 

On March 16, 1968, Task Force Barker, a unit of 

the America! (23d) Division, conducted a "tactical ')peration" 

in Son My Village, Son Tinh District, Quang Ngai Province, 

South Vietnam. Although there were no written plans for the 

operation, the stated aim of the task force was to destroy 

the 48th NLF Local Force Battalion, which, it was believed, 

operated in the area of Son My village. Previous to the 

March 16th assault TF Barker had sustained casualties as a 

result of firearms, mines and boobytraps, 

striking back at the NLF 

without successfully 

On March 15th, the new commander o1the 11th Brigade, 

Col. oran K. Henderson, assembled ·TF Barker's staff and 

commanders and urged them to aggressively eliminate the NLF 

unit. In addition, Lt. Colonel Barker, the task force 

commande~ told company commanders at his briefing that most 

of the people in Son My were "VC or VC sympathizers," but that 

in any case, most of the civilians would not be present in the 

village at the ·time of the Search- and-Destroy mission. Sometime 

during or after this briefing, Barker gave orders to the 

commander of C Company, 1/20 and possibly B Company, 4/3, to 
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burn houses, kill livestock, destroy ·food and close wells 

in the village, without giving orders that civilians be 

safeguarded. 

Finally, Capt. Ernest Medina, commanding officer 

of c Company, related Barker's orders to his men with an 

emphasis on the theme that only the enemy would be present 

in My Lai (4), a hamlet within the village, and that this 

enemy was to be destroyed. It is also clear that Capt. ~1ichle~, 

c.o. of B Company, gave orders that homes were to be burned 

in My Lai (ll, another village subhamlet. 

Early on ~.-tarch 16th, C Company moved into My Lai 

(4) and, without receiving resistance at this or any other time 

during the operation, began assembling and executing known 

civilians, who , the subsequent Army investigation found, 

"comprised almost exclusively of old men, women, and children." 

In addition, hooches were burned, several rapes were committed 

and livestock was killed. There is no agreement on the number 

of Vietnamese killed, but the Army found that "at least 175-200 

Vietnamese men, women, and children, 19 and perhaps as many as 

400, were executed. Other estimates put the number killed as 

high as 700. 

Meanwhile, B Company attacked My Khe (4) nearby, 

where it killed at least 90 civilians, again without provocation 

of any kind. r ... ater that day, a "Viet Cong" suspect was tortured 

and maimed by an American officer, and this suspect was 
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later killed by Vietnamese police in the presence of u.s. 

personnel. 

During March 17-19th, both companies were "involved 

in additional burning and destruction of dwellings, and in the 

mistreatment of Vietnamese detainees."216 

The background to the massacres paralleled the 

general experience of combat forces in Vietnam. Lt. Calley, 

the platoon commander in C Company who was eventually tried 

and convicted for ordering and participating in the massacres, 

had previously received ind<::>ctrination at Due Pho from ARVN 

instructors to the effect that Vietnamese "women were as 

dangerous as men and that children were even more dangerous 

because they were unsuspected." 217 

Moreover, the history of Quang Ngai province 

was one of support for the Vietnamese revolution. According 

to the Peers Commission, it had from the 19th Century 

been "a focal point of resistance to French control of 

Indochina." By the 1960s, the report stated, "a whole 

generation of young people had grown up under the control of 

the Viet Minh and la.ter the National Liberation Front." 218 

Because of its prominent support for the NLF, the province had 

since 1962 been a principal target in the Saigon regime's 

"s·tra tegic Hamlet. Program" in which the government "attempted 

to separate the villagers form the National Liberation Front 

soldiers and organizers, usually by forcing people to move to 
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new fortified villages," by burning the old villages and 

fields, thereby arousing the resentment of the villagers, who 

remained staunch in the support for the NLF, to which they 

provided material support, both military and non-military. 219 

The province was particularly active during the 

Tet Offensive of ,January 1968, when two districts came "under 

virtual VC control," and after which the district of Son Tinh, 

in which Son My Village is located, had "a heavy 220 VC presence. 11 

It was in this context of popular support for nationalist 

revolution that in 1967 the u.s. launched some 30 or so major 

Search-and-·Destroy operations. Operation BENTON, for example, 

consisted of daily aerial bombing of and burning of villages 

by ground troops without prior warning. Out of a population 

of 17,000 people in the area of operations, 70% of the area 
221 was destroyed and only 100 people evacuated. Other 

operations during 1967 were carried out by u.s. M.arine and A.rmy 

units, who sometimes fought NVA troops, and Search-and-Destroy 

missions were carried out by .ARVN and ROK Marine units, which 

resulted in many Vietnamese casaalties. 222 These 1967 operations 

Jona·than Schell to conclude that 

by the end of 1967, the destruction 
of society in Quang Ngai province 
was not something we were in danger 
of doing~ it was a process we had 
almost completed. [223] 

Following the Tet Offensive in January 1968, 

MACV decreed that the operations in the South during 1968 would 

focus on finding and wiping out guerrilla forces and 
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"identifying and eliminating the enemy's infrastructure," 

with particular emphasis on "the pursuit and destruction of 

enemy forces in the densely ·populated areas" and on the 

"destr[uction of] base areas."224 

Thus, in 1968 prior to the Son My massacres, 

the Americal Divisiorls 198th Combat Brigade assaulted the village 

of An Thinh {1), reporting that it killed 83 "Vc." 22 5 The 

3d Brigade, 4th Infantry Division employed helicopter gunships 

8 kilometers north of My Lai (4) on January 30th and reported 

some 40 or more "enemy" killed. 226 TF Barker itself conducted 

11 two significant operations" in the area of Son M.y in February 

19681 on February 13th, B Company reported that it received 

heavy fire during which one member of the unit was killed 

and five were wounded. Its body count listed 78 "VC" killed 

in the action.227 The next day, A Company reported "heavy 

resistance" from ~1y Lai ( 1) , and the next day B Company joined 

A Company in a sweep of the hamlet, during which it claimed to 

find evidence of NLF activity. In these three days of 

operations, 3 u.s. troops were killed, 15 were wounded, and a 

reported 80 "VC" were killed; significantly, however, in 

determining the actual identiy of the Vietnamese killed is the 

fact that "no enemy weapons were captured." 228 

The second operation began on February 23rd when 

in the area of the village "heavy enemy fire" was reported, 

followed by the use of u.s. artillery and air strikes and 
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several u.s. casualties. U.S. fire "took a, heavy toll of 

the enemy." Total u.s. casualties for the two-day operation 

consisted of 3 killed and 28 wounded; 75 "VC" were reported 

killed although only six individual weapons were reported 

capturec1. 229 

Thus, the massacres of March 16th at My Lai (4) and 

My Khe (4) appear to have been only part of ongoing 

operations in the same area, during which high "VC 11 casualties 

were in reality, it is likely that these previous 
a 

operations were of/similar character to the publicized massacres. 

The subsequent Peers Commission investigation of 

the massacres determined that knowledge of the destruction 

of parts of Son My village and its inhabitants existed "at 

least among the key staff officers and the commanders at 

the Task Force Barker level, and at the 11th Brigade command 

level;" that the Brigade commander and the American Division 

command, as well as U.S. advisers to South Vietnamese agencies, 

concealed information about the massacres which resulted in its 

successful suppression. 230 Army command above Division-level 

only investigated the massacres after receiving a letter 

dated March 29, 1969 from ex-GI journalist Ronald L. Ridenhour 

to the Secretary of tDefense outlin:t:ng the events which had 

occurred. 231 

From that point on, the response of top military 

and civilian officials was to deny that such massacres were 
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common or part and parcel of u.s. policy in Vietnam. On 

November 26, 1969, Secretary of State William P. Rogers 

declared that 

I want to make clear ••• beyond any doubt, 
that the Nixon administration is 
determined to insure absolute compliance with 
our orders and with the laws of war. [232] 

On ·the same day, Secretary of the Army Stanley R. 

Reser, declared that "the incident at My J..Jai .•. is wholly 

unrepresentative of the manner in which our forces conduct 

'l't t' . . t 11233 m1 1 ary opera 1ons 1n V1e nam. On December 9, 1969, 

General Westmoreland, commanding general of u.s. forces in 

Vieitnam through 1968 and then Army Chief of Staff, declared 

that 

I don't believe new instructions have 
been issued [regarding war crimes], except the 
instructions that had been previously issued 
were re-emphasized •.• they have taken extra
ordinary steps to re-emphasize our previous 
instructions .••• There may have been many 
civilian casualties ... but never in all 
history have commanders given such extra-
ordinary attention to controlling their fires. [234] 

And Richard Nixon added that day that, "[a]s far 

as this kind of activity is concerned, I believe it is an 

isolated incident." 235 

It soon became clear that the government's plan was 

to close the case of the Son My massacres, and by implication, 

investigation of who was responsible for u.s. war crimes in 

Vietnam as a whole, by finding a scapegoat among the lower ranks 

for what had occurred on March 16th. As one court236 later 
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commented, 

[t]he clear implication [of statements by 
high U.S. officials such as those above] was 
that unless "somebody" was convicted by 
court-martial the Army would suffer, and 
there wasn't much doubt about who that 
"somebody" was. 

a 
That "somebody" was Lt. William Calley,/platoon 

leader in c Company, who was charged with premeditated 

murder of "Oriental human beings" 237 and assault with intent 

to commit murder, in violation of articles 118 and 134 of 
238 the UCMJ. Calley was convicted and received an original 

sentence of hard labor for life, dismissal from the service 

and forfeiture of all pay and allowances. 239 During his 

trial, Calley had not been permitted to call as witnesses 

the Secretary of Defense, or the Army Chief of Staff regarding 

alleged command influence in the initiation of his prosecution 

and the avoidance of prosecution of high military and 

government officials. Calley's se:t.rbence was reduced upon 

review and was finally granted parole and released 

240 the .A.rmy in September 1975. 

Of the 30 individuals who were found to be 

from 

involved in "criminal ommissions and commissions, either at 

the massacre itself or during the cover-up", including ranking 

officers at division level, Calley alone was tried and convicted. 241 

Meanwhile, charges against Ametical Division Commanding General 

Samuel Koster were dropped, despite the Army's finding that he 
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he had participated in the cover-up, and he ~111ent on to become 

Superintendant of Hest Point.242 

'I'he Army's Peers Commission described and con-

demned the massacres, but characterized the "incident" as an 

abberation and blamed its commission on various factors, most 

of which focused on what it characterized as peculiarities 

of the .Americal Division, but which in fact applied in many 

ways to the entire American ground force. in Vietnam. 243 

At no time did the Commission examine the massacres in light 

f 11 S 1 . d t. 244 o overa u .• po 1cy an prac 1ce. And even what limited 

recommendations were made by the panel were not acted on 

244 by the Army following the issuance of the report. 

Interestingly, the Peers Commission included at least 

one leading member, Col. J. Ross Franklin, a favorite of 

General Peers, who was later accused of "failure to comply 

with written directives in connection with the murder" of at 

least five Vietnamese and the electric shock torture of another 

in 1969 while a commander in the 173d A.irborne Those 

charges were brought on March 15, 1971 by Lt. Colonel Anthony 

B. Herbert, the most decorated veteran of the Korean War, and 

a battalion commander under Franklin in Vietnam. 245 

Finally, the relatively mild Peers Commission Report, 

appointed on March 14, 1970, was not made public until 

November 1974246 a period of more than five and one-half years 

since the massacre. Upon its release, then-Secretary of the .Army 

Howard H. Callaway declared that its publication 
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concludes a dark chapter in the Army's 
history. It is an incident from which 
the Army has learned a great deal. The 
lessons have been acted upon •••• Today's soldier 
- today's Army - has learned from its 
anomalies of the past without losing sight 
of a better future. [247] 

Such inaction on the part of U.S. military 

authorities in the face of blatant and widespread crimes 

reflected the fact that where 

the mistreatment is generalized in the 
war area, without the restraining force 
of law operating through channels of 
military justice, then it has become a 
sanctioned mode of behavior, sanctioned 
on a level higher than that of the 
officers and men in the field. [248] 

Or, as Notley, a G.I., explained, 

You know the crime has been done and it 
is condoned, or it is covered up, and you 
get the impression that if this was not 
right, that someone would make an attempt 
to stop it, and since no one makes an 
attempt to stop it, this is the way it mYst 
is supposed to be. [249] 

IV. Conclusion: The Effectiveness and Application of 
International 

A. Why Prosecution for Vietnam War Crimes 
Did Not 

It is clear both that the rules of war were 

1) grossly violated; and 2) virtually meaningless, in affecting 

the conduct of the United States in the Vietnam War, or in 

the continuation of the intervention itself. 

There are a variety of reasons for this failure of 

international (and domestic) law. To begin with, the American 
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military was concerned only with carrying out, covering up, 

and, when necessary, finding scapegoats to sacrifice to, a 

policy of '.Yar crimes in Vietnam made necessary by the fact 

that it was engaged in fighting against the vast majority 

of Vietnamese people, who, in .large part, were fighting an 

irregular guerrilla war. It would be irrational to expect 
seriously 

the U.S. armed forces to/investigate or prosecute soldiers 

or pilots for carrying out this policy, since the 

first to be prosecuted under such a program would be the 

military and civilian command. Even Lt. Calley was not 

charged with war crimes, but rather with other statutory 

violations. 

American civilian courts had jurisdiction for 

violations of the rules of war since such rules are part of 

the law of the United States, 250 but the executive branch 

never brought such prosecutions and the federal courts were 

hostile to any civilian attempts to raise the constitutionality 

of the war, continually classifying it as a "political question." 

On an international level, there was no ongoing 

tribunal with clear jurisdiction to prosecute and decide criminal 

charges of any kind and no country with the power, interest, 

or ~~fluence to install one existed, presumably in part because no 

major power is itself innocent of similar war crimes. The 

Nuremberg trials were the result of the subjugation of the 

Axis by the allies, which included, at that time, all the world's 

great powers. It ws was that subjugation alone tha~resulted in 
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creation of an ad hoc tribunal and the largely retroactive 

prosecution and punishment of Gearman leaders for their "crimes 

against humanity," and no permanent institution was established 

following Nuremberg to do so aga.in. 

Ultimately, then, t:he United States was not 

subject to international law regarding war crimes in 

Vietnam because, although it lost the war, it was not sub-

jugated by the victor, nor was the existing political or 

economic order radically altered or overthrown from within~ 

had it been, such prosecution might have followed. It 

was the u.s. antiwar movement and the Vietnamese revolution 

who successfully ended the American war crime in the Vietnam 

war, but neither had the ability to bring the culprit to justice. 

B. Who Shoul~ B~_ .. L~jLal~!_~bl~? 

Assuming that/Prosecution for Vietnam war crimes 

could, or could have been, brought, there remains the 

question of who belonged in the dock. As argued in this 

paper, u.s. war crimes in Vietnam were the logical consequence 

of the nature of the war. In addition, such crimes were 
or lmfl'cit 

the express~policy of the higest levels of the u.s. government, 

its military and the corporate "military-industrial complex" 

which willingly produced the weaponry used, and in whose 

interests the war was, at least in part, fought. In addition, 

there are the lower-echelon officers and enlisted soldiers who 

carried out the policies described here. Mor~roadly, it can 
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be argued that federal employees of all kinds, war workers, 

or workers in war-related (ie. virtually all) industry, as 

well as tax-payers or anyone else who in any way aided the 

functioning of the government during the war -- in short, 

tens if not hundreds of millions of North America.ns -- can be held 

liable for prosecution under the Nuremberg Principles. Where 

should the liner:be dra.wn? 

In one sense, of course, it is true that "we are 

all" responsible for participation, however indirect, or 

at least~permitting the ~1\Tar in Vietnam to continue. It was 

crucial that widespread opposition to the war did develop and 

it would have been even better had this opposition been sooner 

and broader than it was. 

However, this scope of liability renders the 

rules of war meaningless. Even the narrower prosecution 

of all those who fought in the war, or for that matter, 

of those known to have directly engaged in the murder of 

civilians, is not practical. To be an effective deterr~nt, 

such prosecution for war crimes would have to focus on a 

realistic number of those who were genuinely responsible for 

the overall formulation and implementation of the war and its 
01\fllD$(. 

inherent war crimes, in other words~those who had genuine control. 

Fundamentally, that means the civilian, milf:tary and 

corporate elite. It was representatives of this class who 

were prosecuted (though in very limited numbers and under 

incomplete charges), at Nuremberg. 
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Moreover, any attempt to prosecute individual, 

low-ranking soldiers, for war crimes, as was done in the case 

of Lt. Calley, is unjust because it ignores tha the fact 

that G. I.s were predominantly working clas!P, poor, a.nd/or 
young 

largely non-white/conscripts (by formal or economic draft) 

who had little meaningful control over the commission of war 

crimes. M.ost white, middle or upper class men of that age were 

able for reasons of economic status and/or color to avoid 

service in the war. To punish those who had, or at least saw) 

little realistic choice in going, who were systematically 

trained and coerced into the commission of war crimes, or who 

did not see the immorality 'Of their acts at that time, would be 

grossly class and race-biased in the wrong direction. 

This is not to say that G.I.s had (or in future 

wars, have) no moral, political or class responsibility 

to resist such wars and war crimes against other working class, 

poor and non-white people abroad. They have all of the above 

responsibility, as was recognized by many soldiers in Vietna~ 

such as PFC Michael Bernhardt, a member of Calley's C Cornpa.ny 

at Son My who refused to shoot civilians. Many G.I.s carne 
too 

to realize that they/were victims of military Search-and-Destroy 

policy which used them as bait to kill and be killed for no 

~JOOd reason. As David Cortright, a historian of the G. I. revolt 

during Vietnam points out, "[t]he immersion of credulous G.I.s 

in this dehumanizing experience was a fundamental cause of the 
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upheaval within the armed forces.n251 

Thus, rather than arguing for the prosecution of 

such G.I.s, even those who had not come to understand the 

evil of what they were forced to do, a policy aimed at 

halting their participation in war crimes would, based on 

the Vietnam experience, aim at extra-legal action, at least 

as far as the lower-ranks were concerned: the creation of 

a mass movement at home and within the military itself, 

especially among the class and races from which most G.I.s 

are drawn, which attempts to organize among G.I.s against 

the waging of Vietnam wars. Hopefully they will come to see 

such acts in the same way as Black M.arine Corporal 

Alfred Griffin, who in 1983 refused to be sent to 

Lebanon and Grenada on the grounds that both wars 

immoral.25 2 

c. The _yi~il.J.J:.Y..._<?..f tl]_E!:_"_l3Ul~--<?.~J'!2:!" 

were 

It is doubtful that the rules of war have in 

any given conflict had much '.to do with the conduct of 

the war by any side, except in that each side in a. conventional 

war knows that if it commits atrocities, for example, against 

POWs its side holds, the other side can retaliate. For the 

most part, however, as Edward M. Opton, Jr. has observed 

[t]he practices of war are affected little 
by Geneva Conventions, but are affected 
profoundly b~what each military commander -
and the entire ·Government - can get away 
with at a particular time [253] 

This is even more true when the war is between 
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a national liberation movement wih mass popular support, 

and a technologically sophisticated neo-colonial power such as 

the United States in Vietnam or the Soviet Union in Afghanistan 

(or perhaps someday Eritrea), in which the logic of such 

a war from the point of view of the latter is to use its 

firepower superiority to compensate for its lack of internal 

support. Marine Lt. Col. William W. Corson, Ret., the 
at least somewhat, 

former head of Vietnam "pacification" programs may be right/ 

when he says that 

[t]here are no agreed-to rules of land 
warfare which stipulate the rules when one 
of the antagonists is a regular force of 
either the attacked government or an outside 
government and the other includes old men, women, 
and children, as well as guerilla troops. 
And it is doubtful such rules can ever be 
written. [254] 

More importantly, such rules, even if in existance 

(and the present rules do cover some situations, as disussed 

herein) , may never be followed in such a war, because it 

makes victory even more impossible than otherwise. 

Yet, it may well be that the rules of war are 

useful i96aking propaganda on behalf of those who oppose 

wars such as Vietnam and the crimes committed therein. As 

Richard Falk has pointed out, 

(t]he presentation of eveidence of war 
crirnes ..• is intended ••. to educate the 
public about the character of this 
activity and its departure for from moral 
and legal standards that we claim to respect 
and uphold. [255] 
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Note on Sources: One source not used in this paper is the . 
extreinely valuable Vietnam veterans Against the ~var, The Winter 
Soldier Investigation (1972), which contains testimony from 
Vietnam veterans representing an extremely wide range of units1 
a more complete study of this issue would necessarily include 
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